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Resolution No.

RESOLUTION AUTHORIZING ENTRY INTO CONSENT AND LEASE
AGREEMENT FOR PROPERTY IN CONNECTION WITH BUILDING A PUBLIC PIER, BY
AND BETWEEN THE CITY OF BILOXI, MISSISSIPPI AND BILOXI CAPITAL, LLC

WHEREAS, Biloxi Capital, LLC, a Delaware limited liability company (hereinafter
"Tivoli"), currently owns that certain tract of land, commonly known as the former Tivoli
Hotel property (the "Tivoli Property") extending from Howard Avenue southward through
Highway 90 to the Mississippi Sound, which grants Tivoli fee simple title to the Tivoli
Property including all littoral rights and other appurtenances thereunto belonging, extending
southward to the Mississippi Sound;

WHEREAS, on the part of the Tivoli Property north of Highway 90, Tivoli proposes
to construct and operate a 1300 room hotel, casino and resort with food service, entertainment,
and recreational enterprises that will be contiguous to Harrison County's (the "County™) and
the City of Biloxi's (the "City") existing East Biloxi Boardwalk located south of the right of
way of Highway 90 and that the Lease will further provide public access to Tivoli's proposed
new public pier located where a previous pier existed. The new pier will serve the general
public, tourists and residents of the City, County and State of Mississippi, as well as patrons
of Tiveli's development as opposed to purely private access to such new pier thereby increasing
access to the general public to the Mississippi Sound/Gulf of Mexico;

WHEREAS, Tivoli estimates that the construction cost of its project, both on the north
and south side of Highway 90, will have a cost of Seven Hundred Fifty Million ($750,000,000)
Dollars and bring 2000 permanent jobs as well as construction jobs, increased ad valorem tax
revenue, and sales tax revenue;

WHEREAS, a copy of the proposed lease between Biloxi Capital, LI.C and the City is



attached hereto as Exhibit “A.” The County has previously entered into a Lease with Biloxi
Capital and such lease is attached hereto as Exhibit “B.” The County has plenary power over
the sand beach. The County's execution and delivery of the Lease is final and unappealable;

WHEREAS, the City, County and Tivoli negotiated the Lease based upon prior rental
values set forth in that certain Lease for Constructing a Public/Private pier with RW
Development, LLC and that certain Lease for Constructing a Public/Private pier with Tullis
Gardens, LLC; with both of these comparable leases having similar terms as set forth in the
Lease. The Lease requires Tivoli to construct, maintaiil, insure and operate the new public
pier at no cost to the City and County. Such lease terms provide capital improvements to
create infrastructure for the City and County to develop, cost free to the taxpayers,
infrastructure to aid commerce and navigation in the development of the City and County's
"blue economy" along the waterfront of the County and the City. Accordingly, the City and
County are obtaining increased access to the Mississippi Sound/Gulif of Mexico for the public
and obtaining valuable infrastructure to promote and develop commerce and navigation along
the Mississippi Sound/Gulf of Mexico;

WHEREAS, the City has the authority to enter into the Lease pursuant to the
Mississippi Supreme Court's ruling in State v. R.'W. Development, LLC, 357 So.3d 1028
(Miss. 2023) along with Miss. Code Ann. §59-15-1 and §59-7-405 with such authority being
reaffirmed by the Circuit Court of Harrison County. The Mississippi Secretary of State's
signature on the Lease is not necessary as the Mississippi Legislature has delegated authority
to the City to enter into such lease;

WHEREAS, enfry into the Lease is in furtherance of a higher public purpose as

opposed to the current non-productive condition of such property. The area of land leased



currently produces no income for the City, County or State other than a small amount of ad
valorem tax revenue. The Lease will bring increased public access to the site and the
Mississippi Sound, increase jobs, create infrastructure to access the Mississippi Sound/Gulf
of Mexico and promote and develop a new 1,300 room hotel, casino and resort;

WHEREAS, the Lease requires Tivoli to pay to the State of Mississippi's Public Trust
Tidelands Fund "in lieu" payments pursuant to Miss. Code Ann. §29-1-107. Tivoli estimates
the "in lieu" payment as in excess of Six Hundred Thousand Dollars ($600,000.00) per year
for the Public Trust Tidelands Fund. Tivoli would not otherwise be required to make such an
"in lieu" payment as the Lease is with political subdivisions of the State. Accordingly, the
State of Mississippi is also benefitting from the Lease and the reclamation of the non-
productive property the State has been unable to develop; and

WHEREAS, the term of the Lease is necessary for Tivoli to recoup its costs and
expenses in constructing, maintaining and insuring the pier.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND THE CITY
COUNCIL OF THE CITY OF BILOXI, MISSISSIPPI, THAT:

SECTION ONE: The findings, conclusions, and statements of fact contained in the
foregoing preamble are hereby adopted, ratified, and incorporated herein.

SECTION TWO: The findings, conclusions, and statements of fact contained in the
foregoing preamble are hereby adopted as findings of substantial evidence leading the City to
adopt this Resolution and approve the re-execution of the Lease agreement, The City specifically
notes that the land side and pier developments by Tivoli promotes economic activity for the
development of the City's blue economy, ports and harbors, serves a higher public purpose of

taking stagnate land and making the same productive for not only the City and County but also the




State, and promotes development of necessary infrastructure using private capital as opposed to
public funds.

SECTION THREE: The Mayor, on behalf of the City of Biloxi, is hereby authorized to
execute the lease with an effective date as between the City and Biloxi Capital LLC of August 7,
2024 and defiver the same to Tivoli and the County.

SECTION FOUR: This resolution shall take effect and be in force from and after adoption.



EXHIBIT
A

Prepared by and return to: Peter C. Abide
2355 Pass Road

Biloxi, MS 39531

(228) 385-1010

INDEXING INSTRUCTIONS: Section 33, Township 7 South, Range
9 West Second Judicial District Harrison Mississippi

STATE OF MISSISSIPPI
COUNTY OF HARRISON, SECOND JUDICIAL DISTRICT

CONSENT AND LEASE AGREEMENT FOR PROPERTY IN CONNECTION WITH BUILDING
A PUBLIC PIER

THIS CONSENT AND LEASE AGREEMENT ("Agreement") is made, executed, and entered by
and between
GRANTOR:
City of Biloxi, Mississippi,
a political subdivision of the State of Mississippi (the "City")
P.O. Box 429
Biloxi, MS 39530
(228) 435-6254,
and
GRANTEE:
Biloxi Capital, LLC, ("Tivoli"),
a Delaware limited liability company ("Lessee")
c¢/o Michael F. Cavanaugh, Esq.
2526 South Shore Drive
Biloxi MS 39532
(228) 365-1941

and shall be effective as of August 7, 2024("Effective Date" of Agreement).
PREAMBLE:

WHEREAS, Grantor and Grantee specifically acknowledge and agree that Tivoli currently owns
that certain fract of land, commonly known as the former Tivoli Hotel property (the "Tivoli" Property)



extending from Howard Avenue southward through Highway 90 to the Mississippi Sound, as more fully
described in that certain legal description attached hereto as Exhibit " A* which grants Tivoli fee simple
title (Parcel A by Warranty and Parcel B by Quitclaim) to the Tivoli Property including all littoral rights and
other appurtenances thereunto belonging, extending southward to the Mississippi Sound,;

WHEREAS, on the part of the Tivoli Property north of Highway 90, Tivoli proposes to construct
and operate a 1300 room hotel and casino with food service, entertaimment and recreational enterprises that
will be contiguous to the County and City's existing East Biloxi Boardwalk located south of the ROW of
Highway 90 and that further will provide public pedestrian access to Tivoli's proposed new municipal public
pier located where a previous pier existed as shown in the photographs aftached hereto and authorized in
this Agreement and in that certain Consent and Lease Agreement for Property In Connection with Building
a Public Pier entered into between Grantee and Harrison County, Mississippi on, or about, August 5, 2024
copy attached as Exhibit “D” and incorporated herein that will serve tourists and residents of the City,
County and State of Mississippi, as well as patrons of Tivoli's development;

WHEREAS, based on various statutes, court decisions and precedent the County exclusively and
perpetually controls the sand beach located South of the toe of the seawall to the Mississippi Sound, within
the Property owned by Tivoli. Additionally, the State has granted the City and the County the authority:

(a) to construct or cause to be constructed, own, and maintain or cause to be maintained municipal
piers for joint public and private use within the Public Trust Tidelands seaward of upland fee simple parcels
like the Tivoli Property and likewise seaward of the toe of the seawall and across the surface of the Harrison
County sand beach; and

{b) to develop, use, and lease to third parties state Public Trust Tidelands (including fast lands
like the sand beach, and tidelands and submerged lands) for joint public and private recreational and tourism
economic development uses, like the new municipal pier proposed in this Consent and Lease Agreement,
where such uses, like the new municipal pier, serve and are consistent with the purposes of the Public Trust
for Tidelands (the "Trust"), which authority is more fully stated in Miss. Code of 1972, §§ 21-37-15; 49-
15-9; 49-27-1, et seq.; 59-7-1 , ef seq.; 59-1-401, ef seq.; 59-15-1, et seq .; 29-15-5; and 29-15-13;

WHEREAS, in addition to the Tivoli's authority to develop and use its own property and the City's
and County ' s authority to develop, use, and iease Public Trust Tidelands by virtue of the ports and harbors
statutes cited in the preceding “Whereas" paragraph of this Lease, Tivoli, by virtue of its ownership in fee
simple of the parce!l of uplands constituting the Tivoli Property and all appurtenances thereunto belonging,
is vested with littoral rights within the area designated in this Agreement, including, but not limited to, the
right to construct, or cause to be constructed, own, and maintain, or cause to be maintained, a pier for joint
public and private recreational and tourism economic development uses, and the right to construct such pier
without Tivoli or the City having fo pay any rent to the State or having to obtain a tidelands lease from the
Secretary of State for these leased premises, which rights are more fully defined in the Miss. Code of 1972
sections cited in the preceding "Whereas" paragraph, and as affirmed in Bayview Land, Ltd., v. State, 950
So0.2d 966, at 988 (Miss. 20006) ("These [littoral] rights are rights to reasonable use.... and encourage
comimerce on the water....we find that the position of Treasure Bay [regarding littoral rights in the sand
beach south of Hwy 90] has merit in that they do enjoy certain littoral rights....") and Miss. State Highway
Comm'n v. Gilich, 609 20 2d 367, at pp. 375, 376 (Miss. 1992) ("They [Gilich] still have the [littoral) rights
pursuant to statute... to construct any beach structures they desire .");

WHEREAS, in order to alleviate concerns from the State and certain Coastal cities that this
development would not make payments to the State Tidelands Fund, the parties expressly state that Grantee
will pay the "in lieu" payment to the Public Trust Tide Lands Assessment Fund” as required by statute, upon
issuance of a certificate of occupancy for a casino on the Tivoli Property;



WHEREAS, the County has certain anthority over the seawall and sand beach under Section 65-33-
51, Miss. Code of 1972, and further the County is vested with an easement to the sand beach countywide
and on the site and holds the sand beach easement in trust for the public (the "Sand Beach Easement"), as
is more fully defined in the County's Sand Beach Ordinance, on p. 1 of the unpublished Addendum to the
Final Judgment ("This suit was instituted for the primary purpose of having the easement from the county
to the twenty-six mile man made beach declared valid"), and in the Final Judgment dated October 8, 1970,
in US.A. v. Harrison County, Mississippi et al., Civil Action Number 2262, in the U.S. Dist. Ct., S. Dist.
Of Miss., 8. Div. (1970) ("The record owners of the property adjoining and abutting the sand beach are the
owners of riparian and littoral rights, including both common law rights and statutory rights. Such rights
include all riparian and littoral tights heretofore granted by the state of Mississippi in the beach and in the
water southerly therefrom." {Final Judgment. 43; "[T)he rights defined herein are subject to the reasonable
exercise of any power vested in municipalities, to create, operate and maintain.piers and other such
facilities” [Final Judgement, p. 5]); and as further elaborated in the opinions of the 5™ U.S. Cir. Ct. of
Appeals that preceded and authorized the District Court's Final Judgment and Addendum: US. v. Harrison
County, 399 F. 2d 485 (5th Cir. 1968), and US. v. Harrison County, 414 F. 2d 784 (5th Cir. 1969);

WHEREAS, the State, as Trustee of the Public Trust Tidelands, acting through its Legisiature,
which is the sole policy maker for the Trustee, has granted the County the authority, without the County or
its assigns having to obtain a tidelands lease from the Secretary of State or pay any rent to the State, to
construct, own, and maintain the public sand beach lying seaward of the toe of the seawall, with due respect
to any littoral rights, and further to develop, use, and lease to third parties state tidelands (including fast
lands like the sand beach, tidelands and submerged lands) for joint public and private recreational and
touristn economic development uses, like the new municipal pier proposed in the Agreement, where such
uses serve and are consistent with the purposes of the Trust, which authority is more fully stated in Aiss.
Code of 1972, §§59-9-21, 65-33-1, 65-33-47, 65-33-51, 59-7-1, et seq.; 59-7-401, et seq.; 59-13-1, ef seq.;
49-15-9; 29-15-5; §29-15-13;

WHEREAS prior owners of the Tivoli Property built and maintained a pier on the Leased Premises
for many years, as evidenced by the photos identified as Exhibit "B" without having a tidelands lease from
the State and without paying any rent to the State;

WHEREAS, Grantor has determined that this Consent and Lease Agreement along with the
County’s Consent and Lease Agreement for Property in Connection with Building a Public Pier, and Tivoli's
subsequent redevelopment of, and enhancements to, a municipal pier on the subject property will, within
and for the City, County, and State, increase employment and tax revenue, promote economic development;
and serve higher public purposes of the Public Trust for Tidelands through providing and facilitating public
access to the tidelands and the Mississippi Sound for recreation, fishing, and marine commerce; further,
Grantor has determined that it is in the best interests of the health, safety, and welfare of the citizens of the
City, County, and State of Mississippi for the City, in addition to the lease entered into between the County
and Grantee to enter into this Agreement with Tivoli;

NOW THEREFORE, the Grantor and Grantee do hereby agree that the findings, conclusions, and
statements of fact contained in the foregoing Preamble are hereby adopted, ratified, and incorporated in this
Agreement, and do hereby agree to the following terms and conditions of this Agreement;



ARTICLE 1 GRANT

Section 1.1 Land and Improvements, For and in consideration of the mutual promises, covenants,
and conditions stated in this Agreement and further in consideration of Ten Dollars ($10 .00} cash in hand
paid and the payments as contemplated by this Agreement to be made by Grantee, the receipt and
sufficiency of which are hereby acknowledged, Grantor hereby consents and Lease to Grantee, and Grantee
hereby accepts from Grantor the right to lease and control access over that area identified in Exhibit "M
controlled by Grantor and the County, (herein referred to as the Premises"). The Premises consists of certain
sand beach lying above lands owned by Grantee. The grant of the Premises is subject to the covenants and
conditions for public use and access stated in this Agreement and that Consent and Lease Agreement for
Property in Connection with Building a Public Pier entered into by Grantee and Harrison County, Misissippi
and includes (a) the City and County's interests, as political subdivisions of the State subject to the
covenants and conditions of the County's Sand Beach Ordinance and the Final Judgment and Addendum to
the Final Judgment of the U.S. District Court for the S. Dist. Of Miss., S. Div., in Unifed States of America
v. Harrison County, Mississippi, et al., Civil Action Number 2262 entered October 8, 1970, and (c) the non-
exclusive use of the County's Seawall Easement and East Biloxi Boardwalk. Grantee shall have reasonable
access to the roadways of the City of Biloxi for egress and ingress to the Premises to accommodate Grantee's
operations.

ARTICLE 2 TERM

Section 2.1 Term and Renewal Term. The Term of the Agreement shall be forty (40) years (the
"term"). The Term of the Agreement shall commence upon the Effective Date. Upon sixty (60) days notices
to the Grantor and Harrison County, Mississippi prior to the expiration of the Term of this Agreement the
Grantee may renew the Agreement for an additional twenty-five (25) years (the " Renewal Term") under
the same te rems and conditions as the original T erm. Notwithstanding the foregoing, in the event that
Grantee is unable to construct its proposed project north of Highway 90, Grantee may elect with ninety {90)
days wrilten notice to the Grantor and the County to terminate this agreement, in which event, this
agreement shall terminate and the parties shall have no further obligations to one another following
termination, other than indemnity provisions which survive termination, and the Grantor and the County
shall retain all other consideration paid to them prior to the termination,

ARTICLE 3 CONSIDERATION
Section 3.1 Base consideration. Grantee shall pay Grantor and the County as follows;

A. Grantee shall pay the sum of Five Thousand Dotlars ($5,000.00) to the Grantors and the County
upon execution of this Agreement, as consideration for execution of the Agreement.

B. Grantee shall also pay to Grant and the County the sum of One Thousand Dollars ($1,000.00)
per month (the "Base Rent"), payable in advance on the first day of each month, beginning on
the Commencement Date defined in this Agreement.

Section 3.2 Commencement Date, The Consideration shall commence on the first day of the
calendar month following Grantee' s completion of the proposed pier signified by the issuance of a
permanent certificate of occupancy to Grantee for the pier by the City (the "Commencement Date".)

Tivoli shall pay Consideration monthly on or before the tenth (10th) day of the month from and
after the Commencement Date.

Tivoli shall pay the Consideration to the County and the City simultancously by paying each of
them one-half (1/2) of the Consideration due for the month of payment. The Grantee further reserves the



right to prepay any portion as it may deem appropriate.

All Consideration shall be payable at the seat of government addresses stated in this Agreement for
the City and County, respectively, or at such other place as Grantor and the County may designate in writing.

Five (5) years after the Commencement Date and for each five-year period thereafter, the
Consideration shall be increased by the amount of the increase of the Consumer Price Index, All Urban, for
the prior five-year period, as published in the Wall Street Journal. In the event the Consumer Price Index,
All Urban, is no longer available, the Grantor and the County shall designate an alternate index rate which
is the closest in nature and calculation of the Consumer Price Index, All Urban, in effect on the Effective
Date.

Section 3.3 Triple Net. It is the intention and agreement of Grantor and Grantee that the
Consideration herein specified shall be net, net, net to Grantor in each year during the Term of this
Agreement and any renewal term; that all costs, expenses, taxes, charges, utilities, and obligations of every
kind relating to the Premises (excluding maintaining the Sand Beach), including, but not limited to the costs
of maintaining and repairing the pier constructed on the Premises from and after the Commencement Date,
which may arise or become due during the Term of this Agreement, shall be paid by Grantee; and that
Grantor shall be indemnified by Grantee against such costs, taxes, expenses, utilities, charges and other
obligations.

Section 3.4 In Lieu Payment to State of Mississippi Public Trust Tidelands Fund: In addition
to the Consideration paid by Grantee fo Grantor and Harrison County, Mississippi, Grantee shall
pay to the State of Mississippi Public Trust Tidelands Fund the annual “in lieu” tidelands assessment
to the Public Trust Tidelands Fund as required by Miss. Code Ann. §29-1-107.

ARTICLE4
CONSTRUCTION, ALTERATIONS AND EQUIPMENT

Section 4.1 General, Grantee shall at its own cost and expense, renovate the existing damaged pier
pilings and construct a new public municipal pier on the Premises for the uses described in Article 5 below.
Grantee shall submit to the City and County a rendering of the proposed construction for the pier prior to
commencement thereof. All such construction shall be done in good workmanlike manner and shall be in
compliance -with all applicable laws, codes, ordinances, rules, regulations and orders of federal, state, and
local governmental bodies and agencies having jurisdiction over the performance of such construction
work. Grantor shall cooperate with Grantee's efforts in obtaining governmental consents, approvals and
permits, provided all permit fees shall be paid by Grantee,

Section 4.2 Initial Construction, Prior to Initial Construction, final building plans and
specifications shall be submitted to Grantor and the County for approval. Provided such plans and
specifications are in substantial performance with the drawings, renderings and/or plans furnished by
Grantee as set forth in Section 4.1, such approval shall not be unreasonably conditioned, withheld or
delayed.

Section 4.3 Time to submit plans, Commence Construction and Complete Construction.
Grantee shall submit final building plans and specifications for the pier to the appropriate building
department(s) with buildings plans for the hotel described herein.

Section 4.4 Mechanics or Workman's Liens. Grantee shall (1) keep the Premises at all times
during the Term hereof free from mechanics' Hens and other liens of like nature created or claimed by reason
of transactions made by Grantee, and (2) at all times fully protect and indemnify Grantor and the County



against all such liens or claims which may ripen into such liens and all expenses arising from such liens or
claims. If Grantee shall elect to contest any such claim or lien, it shall, within thirty (30) days after written
notice of such claim or lien, furnish Grantor and the County a bond of a responsible corporate surety, in the
amount claimed, conditioned on the discharge of said claim or lien. If a final judgment establishing the
validity of said lien or claim for any amount is entered, Grantee shall pay and satisfy same at once. As to
the mechanics' liens or other liens of like nature created or claimed by reason of transactions made by
Grantor and/or the County, Grantors shall keep the Premises free of same, indemnify Grantee, furnish
Grantee with a bond, and pay and satisfy valid liens, all in accordance with the same requirements as are
imposed upon Grantee aforesaid.

ARTICLE 5 USE

Section 5.1 General. Subject to the conditions for public use and access provisions defined in
Section 1. 1 (the Grant of Premises) of this Agreement for joint public and private use of: and access to the
Premises, Grantee shall be entitled to the use and possession of the Premises from and after the Effective
Date of this Agreement for the purposes and uses provided in this Agreement. Grantee shall use the
Premises, for non-gaming recreation purposes, facilities and activities including, but not limited to,
reclamation, renovation, construction, operation and maintenance of a public municipal pier and other
incidental marine and recreational purposes and shall be included as an integral amenity to any development
proposed by Grantee on its property North of Highway 90 and serving public purposes of the Public Trust
for Tidelands to enhance, infer alia, the public and private opportunities for recreation, fishing, sailing,
boating and marine sports, and make available public and private use and enjoyment of the municipal pier
on the Premises. Grantee shall not use the Premises in such a manner as to violate any applicable law, rule,
ordinance, or regulation of any governmental body. No gaming shall be allowed on the municipal pier, nor
any vessel docked or berthed at the area, nor any other area of the Premises.

ARTICLE 6 MAINTENANCE

Section 6.1 General. The Premises are accepted by Grantee "as is” in their present condition.
Except as otherwise provided herein, Grantee shall at all times during the Term of this Agreement and at its
own expense keep the Premises in good order, condition, and repair, and shall make all repairs thereto,
ordinary, and extraordinary, that may be required during the Term hereof, except for maintenance and repair
of the sand beach which shall continue to be the responsibility of the County. Grantee shall indemnify and
save harmless Grantor against and from any loss, costs, damage, and reasonable expenses arising out of or
in connection -with Grantee's use of the Premises, or any part thereof.

Section 6.2 Grantor's Obligation. Grantor shall have no obligation to maintain the pier on the
Premises. However, Grantor shall provide easements for the necessary utilities to service the improvements
made by Grantee, should such easements be necessary.

Section 6.3 Grantee's Obligation. Grantee shall, as required by this Agreement, maintain, repair,
and replace the items comprising the pier on the Premises, including but not limited to pilings, boards steps,
and structural portions of the pier to be constructed upon the Premises , and all wiring, plumbing, conduits,
and other utilities which service the pier and the Premises. Grantee shall deliver the Premises to Grantors
on the expiration or termination of this Agreement in good repair and condition, reasonable wear and tear
excepted and free and clear of all materialmen’s liens or encumbrances created or claimed by reason of
transactions made by Grantee,

Section 6.4 Repair and Maintenance. Grantee shall, as its own expense, make all repairs and
replacements to all improvements constructed by Grantee on the Premises which may be from time to time
become necessary, including but not limited to repairs to any of the following that may become part of the



final approved plans and specifications pertaining to the pier and access to the pier: the pipes, heating
ventilation and air conditioning system, plumbing system, window glass, fixtures, and all appliances ,
appurtenances and equipment used by Lessee in connection with the occupancy of the Premises. All such
repairs and replacements shall be made promptly, as and when necessary. All repairs and replacements shall
be of equal quality to the work and materials existing after the initial construction of such improvements.
In the event of the failure of Grantee to make such repairs or replacements, Grantor may, but shall not be
required to, make such repairs and replacements for Grantee's account, and the expense thereof shall
constitute and be collectable as additional Consideration; provided, however, Grantor must first give notice
to Grantee to cure such default (i.e., make the repair) within a reasonable amount of time.

ARTICLE 7 UTILITIES

Section 7.1 Initial Conneetions. Grantor warrants to Grantee that Grantor will cause the necessary
mains and conduits in order that water and sewer facilities, electricity, telephone, internet, and other utilities
necessary to initial conduct of Grantee's intended business to be made available for connection within the
Premises. It is understood that all services hereunder shall be furnished by public utilities and not by
Grantor.

Section 7.2 Grantee's Obligations for Charges. The Grantee shall be solely responsible for and
shall promptly pay all charges, when due, for water, sewer, electricity, telephone, and any other utility used
upon or furnished to the Premises. The Grantee's obligation to pay for such utilities shall commence as of
the commencement of operation of activity.

ARTICLE 8 TAXES AND ASSESSMENTS

Section 8.1 Real Property Taxes. Grantee shall pay, prior to any delinquency, all real property
taxes assessed and levied against the Premises, if any.

Section 8.2 Personal Property Taxes. Grantee shall pay, prior to delinquency, any and all personal
property taxes, if any, levied against Grantee's improvements, fixtures, equipment, furniture, and other
personal propetty located upon the Premises.

Section 8.3 Contests. Grantee shall have the right to contest the validity or amount of any taxes,
as permitted by law, and may delay payment of the real estate and/or personal property taxes pending the
resolution of a contest made in good faith and diligently pursued to completion,

ARTICLE 9 INSURANCE AND INDEMNIEY

Section 9.1 Indemnification. Grantor shall not be tiable to Grantee or Grantee's employees, agents
or visitors, or to any other person whosoever, for any injury to person or damage to property in or occurring
upon the Premises or of any other person entering the Premises under express or implied invitation of
(rantee, or caused by the Premises becoming out of repair, or caused by leakage of gas, oil, water or steam
or by electricity emanating from the Premises, or due fo any other cause whatsoever (except to the extent
that any of the foregoing are due to Grantor's negligence or misconduct or breach of its obligations
hereunder} and Grantee agrees to carry general liability insurance as set forth in this Agreement for the
purpose of saving Grantor and the County harmless to the extent of such coverage.

Section 9.2 General Liability Insurance, Grantee agrees to indemnify and save Grantor and the
County harmless from all claims for damages, to goods, merchandise, persons, and other property in or
upon the Premises, and any platforms of Grantee, arising out of or occasioned by Grantee's use or
occupancy, except such damages resultant from the negligence of Grantor and the County, its agents,



servants, or emplayees, or caused by Grantor's or the County’s failure to perform any of its obligations.

Grantee shall, during the term hereof, carry a single limit policy of general liability insurance in an
amount of not less than ONE MILLION AND NO/100 ($1,000,000.00) DOLLARS for injury to persons
and/or damage to property (combined single limit bodily injury and property damage), occurring in or upon
the Premises. Such insurance may be carried under a blanket policy covering the Premises as well as other
focations in which Grantee or any of its affiliated or subsidiary corporations or other entities may be
interested. Grantee will promptly furnish Grantor with a certificate of said coverage when requested by the
Grantor. In the year following each five-year interval of the Initial Term and any renewal term of this
Agreement, the Grantee shall adjust the amount of general liability insurance to be an amount reasonable
sufficient to reflect the consumer price index increases during such interval.

Section 9.3 Additional Named Insured: Act of Default, All policies of insurance required
hereby shall include Grantor and the County as an additional named insured.

Failure to have Grantor and the County included and named as an additional named insured on
any such policy shall be considered an act of default.

Notwithstanding the provisions of Section 16 of this Agreement, should such default continue for
a period often days after notice of default by Grantor and/or the County to Grantee, Grantor may, but is
under no obligation, purchase insurance coverage to protect Grantor's interests only in the premises and its
improvements, in which case the cost of such insurance shall be considered as additional consideration due
immediately from Grantee.

The Grantor shall have the right to terminate the Agreement upon the expiration of ninety (90) days
from the date of such Notice of Default should Grantee fail to correct such omission or exclusion and have
Grantor and the County added as an additional named insured under such policy.

Should any loss occur at a time when Grantor and/or the County are not included as an additional
named insured under Grantee's insurance policy Grantor shall have and be entitled to an equitable lien on
such insurance policy and any payments to be made under the terms of same for the loss, to the extent
allowed by law.

Section 9.4 No Hazardous Use. Grantee will not permit the Premises to be used for any purpose
which would render the insurance thereon void or the insurance risk ultra hazardous, it being understood
and agreed that the use of the Premises and pier to be constructed thereoll in the proper and ordinary
conduct of Grantee's business for the purposes set forth above shall not be considered in violation of this
Section.

Section 9.5 Waiver of Subrogation. Recognizing that Grantor and the County are governmental
subdivisions of the State of Mississippi, and thus to the extent but only to the extent allowed under [aw,
Grantor and Grantee hereby waive any rights each may have against the other on account of any loss or
damage occasioned to Grantor and Grantee, as the case may be, their respective property, or to the Premises
or its contents, arising from any risk covered or required to be covered hereunder by fire and extended
coverage insurance, but to the extent of payment or compensation by such coverage only, Grantor and
Grantee, each on behalf of their respective insurance companies insuring the foregoing against any such
loss or damage, waive any right of subrogation that they may have against the other. Grantor and Grantee
shall provide written notice to their respective insurers of the provisions of this waiver and release and have
their insurance policies endorsed to prevent invalidation of insurance coverage by reason of this waiver and
release. Should the insurer of either party require an additional premium or cost in consideration of inclusion
of the endorsement, it will be the responsibility of the party benefiting there from to pay such additional



costs and, if not paid, such benefiting party will lose the benefit of this Section.

Section 9.6 Indemnification for Host Liquor Liability. Grantee will defend, indemnify, save free
and hold harmless the Grantor for any action or damages, including, attorney's fees and costs, resulting
from a claim relating to host liquor Hability.

ARTICLE 10 SIGNS

Section 10.1 General. With the prior approval of Grantor and the County, which such approval
shall not be unreasonably conditioned, withheld or delayed, Grantee shall have the right, at its sole cost and
expense, to install such signs as it may desire on the Premises which otherwise comply with applicable
laws.

ARTICLE 11 ASSIGNMENT, SUBLETTING

Section 11.1 General. Grantee may not assign this Agreement, or any interest herein, or sublet the
whole or any part of the Premises, nor transfer majority interest or effective control of or interest in Grantee
which would effectively transfer control of the subject premises to persons or parties other than those
currently owning majority interest in and/or exercising effective control of Grantee, without the prior
written approval of Grantor , which shall not be unreasonably conditioned, withheld or delayed. Any such
approval by Grantor will only be with the approval of the intended Assignee by Grantor and will be
conditioned upon the express assumption by such assignee or purchaser of all of the Grantee's obligations
and liabilities hereunder. No request for approval of assignment or transfer of the Agreement or any interest
therein or in Grantee will be allowed or effective unless Grantee is in all respects in compliance with all
obligations hereof. Notwithstanding the foregoing, the Grantee shall have the right to pledge and/or assign
this Agreement as collateral to any Lender who is providing financing on the project described herein
without the prior written consent of the Grantor. In the event of any such assignment Grantee shall provide
Grantor with written notice of the same.

ARTICLE 12 RIGHT OF ENTRY

Section 12.1 Right of Entry and Obligation to Make Repairs. Grantor reserves the right during
the Term of this Agreement to enter the Premises at reasonable hours and with reasonable priot notice, and
for the purpose of inspecting the Premises and to make such repairs, additions , or improvements as Grantor
may deem necessary for the protection and preservation of the improvements and Premises; but Grantor is
not bound to make any repairs whatever except as hereinafier stated, nor to be held liable for any damage
in consequences of leaks, nor for the stoppage of water, sewer, gas or drain pipes by reason of freezing or
any other cause or obstructions, nor for any other defects about the pier and Premises, Grantee having
examined the same and being satisfied therewith, but should such leaks, obstructions, frozen pipes,
stoppages, or other defects about the pier and Premises occurring during the Term of this Agreement, or
while Grantee is occupying the Premises, then Grantee shall remedy the same promptly at Grantee's
expense, unless Grantor and/or the County by written instrument undertakes to do the same promptly.
Grantee shall maintain the Premises in good order and repair, other than the sand beach which it is not
required to maintain.

ARTICLE 13 CASUALTY

Section 13.1 Substantial Destruction. If the improvements to be located on the Premises are
materially damaged or destroyed by fire, hurricane, storm, or other casualty (50% or more of replacement
cost), Grantee shall have the option to (a) terminate the Agreement with written notice to the Grantor and
the County; or (b) to repair and restore the Premises, in which event this Agreement shall remain in full



force and effect while Grantee proceeds with due diligence to repair and restore the Premises to substantially
the same or better condition as prior to such casualty. In the event Grantee elects to continue with the
Agreement, Grantee shall promptly commence repair and restoration of the improvements it installed on
the Premises to substantially the same or better condition as prior to such casualty and complete such repair
or restoration as quickly as is commercially reasonable to do,

Section 13.2 Partial Desfruction. In the event the improvements to be located on the Premises
should be damaged or destroyed by fire, hurricane, storm, or other casualty, Grantee shall give written
notice thereof to Grantor and the County within a reasonable time, not to exceed five (5) business days. If
the Premises shall be damaged by fire, hurricane, storm, or other casualty, but not to such extent as to be
substantially destroyed (50% or more of replacement cost) and such rebuilding or repair can be completed
within one hundred eighty (180) days of the casualty, Grantee shall proceed with reasonable diligence to
rebuild and repair the improvements it made to the Premises to substantially the condition, or better, in
which it existed prior to such casualty, subject however, to any unusual delay in the issuance of any required
building permits and other required governmental and third party approvals, that all infrastructure for
required utilities remains available to the Premises and that all insurance that may be necessary and
otherwise prudent to maintain is available on a commercially reasonable basis. If any required building
permits and other required governmental and third-party approvals cannot be obtained within said time or
if all infrastructure for required utilities remains unavailable to the Premises for such time, or if al] insurance
that may be necessary and otherwise prudent to maintain is unavailable on a commercially reasonable basis,
such event or such casualty shall be considered to be Substantial Destruction as the election of the Grantee.

ARTICLE 14 DEFAULT OF GRANTEE

Section 14,1 Events of Default. In addition to any event identified elsewhere herein, the following
events shall also be deemed to be events of default by Grantee under the Agreement;

14.1.1  Grantee shall fail to pay any installment of the consideration and such failure shall continue
for a period of thirty (30) days after the due date of such installment.

14.1.2  Grantee shall fail to comply with any term, provision, or covenant of this Agreement, other
than the payment of consideration or insurance, and such failure shall continue for a period of thirty (30)
days after Grantors' written notice thereof to Grantee.

14.1.3  Grantee shall file a petition under any section or chapter of the Bankruptcy Code, as
amended, or under any similar law or statute of the United States or any State thereof; or Grantee shall be
adjudged bankrupt or insolvent in proceedings filed against Grantee thereunder.

14.1.4  Areceiver or trustee shall be appointed for all or substantially all of the assets of Grantee;
provided, however, that no default shall occur under this Section 14.1.4 so long as Grantee continues to pay
the Consideration and is not otherwise in default under any other provision of this Agreement.

14.1.5  If Grantee elects in writing to abandon the Premises and ceases to pay the Consideration.

14.1.6  Assignment or subletting by Grantee shall be an act of default unless such assignment or
subletting is first approved in writing by Granters or unless otherwise permitted under this Agreement under
Article 11 hereof.

14.1.7  Grantee shall fail to have in effect or maintain insurance herein required on Premises which
includes Granters as a named insured along with Grantee, in which case the provisions of Article 9 shall

apply.



Section 14.2 Remedies of Grantor. Except as otherwise provided herein, upon the occurrence of any
act of default, Grantor shall provide written notice of such default to Grantee. In addition to any other
remedies allowed hereunder or by law, and unless otherwise provided herein, Grantee shall have thirty (30)
days from the date of such notice to cure any default under the agreement, unless the cure cannot reasonably
be completed within thirty (30) days, in which event the Grantee shall have an additional reasonable period
of time to complete the cure provided it commenced the cure within the original thirty (30) day period and
has continued with reasonable commercial efforts. Should Grantee fail to cure any default hereunder,
Grantor shall have the option to pursue any one or more of the following remedies after giving written
notice to Grantee of the event of default as required herein and after the passing of the appropriate time to
cure such default as provided herein:

14.2.1 Terminate this Agreement, in which event Grantee shall immediately surrender the
Premises to Grantor and the County , and if Grantee fails so to do, Grantor and the County may, without
prejudice to any other remedy which it may have for possession or arrearage in Consideration, enter upon
and take possession of the Premises and expel or remove Grantee and any other person who may be
occupying said Premises or any part thereof, by force if necessary, without being liable for prosecution or
any claim of damages therefor; and Grantee agrees to pay to Grantor on demand the amount of all loss and
damage which Grantor may suffer by reason of such termination, whether through inability to re-let the
Premises on satisfactory terms or otherwise.

14.2.2  Enterupon and take possession of the Premises and expel or remove Grantee and any other
person who may be occupying the Premises or any part thereof, by force if necessary; and Grantee agrees
to pay to Grantor on demand any deficiency that may arise by reason of such re-letting,

Section 14.3 Operation of Agreement. It shall be considered an act of default if after the initial
construction of the pier is complete and open to the public, the pier or any replacement fails to be open and
usable for a period of 90 days consecutively, or for less than 180 days during any calendar year for any
reason other than Substantial Destruction or Partial Destruction as described above.

ARTICLE 15 CONSIDERATION PAYMENT AND NOTICE

Section 15.1 General. Each provision of this instrument or of any applicable governmental laws,
ordinances regulations and other requirements with reference to the sending, mailing or delivelyof any
notice or the making of any payment by Grantee to Grantor shall be deemed to be complied with when and
if the following steps are taken. All Consideration and other payments required to be made by Grantee to
Grantor hereunder shall be payable in cash to the City and County (with one-half (1/2) of the total of each
rent payment to be paid to each to the City and County) either () by electronic transfer to City and County
bank accounts, respectively, for which City and County shall within a reasonable time after executing this
Agreement notify the Grantee in writing of the account numbers and electronic transfer information ; or (b)
by checks delivered to their respective seats of government at the following addresses:

City of Biloxi, Mississippi City Hall
140 Lameuse Street
Biloxi, MS 39531

Harrison County, Mississippi
Harrison County Courthouse
1801 23 Avenue

Gulfport, Mississippi 39501



or at such other address as Grantors may specify from time to time (by twenty (20) days prior written notice
delivered in accordance herewith) and shall be deemed received only when actual collected funds are in the
accounts of Grantors. In the event any check or instrument drawn by Grantee and delivered to Grantor as
payment for any sum due hereunder is dishonored or refused payment, it shall be treated as if no payment
had been made.

Any notice or document required or permitted to be delivered hereunder shall be deemed to be
delivered whether actually received or not when deposited in the United States Mail, postage prepaid,
Registered or Certified Mail, Return Receipt Requested. Alternatively, notice may be delivered hereunder
by personal service on the parties or by successfully transmitted facsimile addressed to the parties hereto at
the respective addresses set out opposite their names below, or such other addresses as they have theretofore
specified by written notice delivered in accordance herewith;

Grantee:

Biloxi Capital, LLC

Daniel 0. Conwill IV, Member
400 Poydras Street, Suite 3100
New Orleans, LA 70130

‘with a copy 1o

Michael F. Cavanaugh, Esq.
2526 South Shore Drive
Biloxi MS 39532

Grantor:

City of Biloxi

c/o Mayor of Biloxi
City Hall

140 Lameuse St.
Biloxi, MS 39530
With a copy to:

Peter Abide, City Attorney, City Hall
140 Lameuse St.
Biloxi, Mississippi 39530

Harrison County, Mississippi

c/o President, Board of Supervisors
Harrison County Courthouse

1801 23" Avenue

Gulfport, Mississippi 39501

With a copy to:
Tim Holleman, Attorney for Bd. of Supervisors

1801 23 Avenue
Gulfport, Mississippi 39501



ARTICLE 16 MISCELLANEQUS PROVISIONS

Section 16.1 Tax Incentives. The parties agree that Grantee shall be entitled to apply for all tax
incentives, credits, or other payment or reimbursement from any governmental or quasi-governmental
authority due to the nature and extent of Grantee' s work in and/or on the Premises.

Section 16.2 Captions and Section Numbers. The captions and section and article numbers
appearing in this Agreement are inserted only as a matter of convenience and in no way define, limit,
construe or describe the scope of intent of such sections or articles of this Agreement or in any way affect
this Agreement.

Section 16.3 Consent. Whenever the consent of either party is required to take an action under the
terms of this Agreement, unless otherwise provided herein such consent shall not be unreasonably
conditioned, withheld nor delayed.

Section 16.4 Expenses and Attorneys' Fees, To the extent not prohibited by law for a
governmental body, if either party incurs any expense including reason able attorneys' fees, in connection
with any action or proceeding instituted by either party by reason of any default or alleged default of the
other party hereunder, the prevailing party in such action or proceeding shall be entitled to recover its said
reasonable expenses from the other party.

Section 16.5 Brokerage Commissions and Finder's Fees. Each of the parties represents and
warrants that it has engaged no broker or finder and that no claims for brokerage commissions or finder's
fees will arise in connection with the execution of this Agreement. To the extent not prohibited by law for
a governmental body, each of the parties agrees to indemnify the other against and hold it harmless, from
all liabilities arising from any such claim for any such commission or fees arising on account of its acts or
omissions (including, without limitation, the cost of reasonable attorneys' fees in connection therewith).

Section 16.6 Remedies, Cumulative, The various rights, options, elections, powers and remedies
contained in this Agreement, including the rights herein granted to terminate this Agreement, shall be
construed as cumulative and no one of them shall be exclusive of any of the others, or of any other legal
or equitable remedy which either party might otherwise have in the event of breach or default in the terms
hereof, and the exercise of.one right or remedy by such party shall not impair its right to any other right or
remedy until all obligations imposed upon the other party have been fully performed. It is intended that
each of the agreements and covenants of Grantor and Grantee set forth herein be deemed both a covenant
and a condition.

Section 16.7 Governing Law. Jurisdiction and Venue. This Agreement shall be interpreted and
construed under the laws of the State of Mississippi, with jurisdiction and venue in the Second Judicial
District of Harrison County, Mississippi.

Scction 16.8 No Partnership. Nothing contained in this Agreement shall be deemed or construed
by the palties hereto or by any third person to create the relationship of principal and agent or of partnership
or of joint venture or of any association between Grantor and Grantee, and neither the melhod of
computation of consideration nor any other provision contained in this Agreement nor any acts of the parties
hereto shall be deemed to create any relationship between Granters and Grantee other than the relationship
of Grantor and Grantee.



Section 16.9 No Waiver. No waiver of any default hereunder shall be implied from any omission
by either party to take any action on account of such default if such default persists or is repeated, and no
express waiver shall affect any default other than the default specified in the express waiver, and then only
for the time and to the extent therein stated. No delay or omission by either party hereto to exercise any
right or power accruing upon any non-compliance or default by the other party with respect to any of the
terms hereof, or otherwise accruing hereunder shall impair any such right or power to be construed to be a
waiver thereof. One or more waivers of any breach of any covenant, term or condition of this Lease shall
not be construed as a waiver of any subsequent breach of the same covenant, term, or condition. The consent
or approval by a party requiring the former party's consent or approval shall not be deemed to waive or
render unnecessary such former party's consent or approval to or of any subsequent similar acts by the other

party.

Section 16.10 Entire Agreement Amendments. As of the execution hereof, this Agreement
contains all covenants and agreements between Grantor and Grantee exclusively relating in any manner to
the use and occupancy of the Premises and the other matters set forth in this Consent and Lease Agreement,
No prior agreement or understanding, written or oral, pertaining to the same shall be valid or of any force
or effect. The covenants and agreements of this Agreement cannot be altered, changed, modified, or added
to, except in writing signed by Grantor and Grantee. No renewal after this Agreement terminates shall be
binding on either party unless it be in writing and signed by the Grantor and Grantee.

Section 16.12 Severability; Invalidity of Whole. Any provision or provisions of this Agreement
which shall prove to be invalid, void or illegat shall in no way affect, impair or invalidate any other provision
hereof and the remaining provisions hereof shall nevertheless remain in full force and effect. If a court of
competent jurisdiction determines in a final, non- appealable judgment 1hat all of the provisions of this
Agreement are invalid, void or illegal, then, as of the date of such final, non-appealable judgment, this
Agreement shall be terminated, cancelled and considered void ab initio and the parties shall have no duties,
obligations, or liability of any kind to any of the other parties for any claims , damages, injuries, or losses
of any kind arising out of the Agreement.

Section 16.12 Waste and Nuisances. The Grantee agrees not to commit nor to permit to be
committed any waste whatever and that it will allow no nuisance to exist on the Premises and will, when
requested by the proper authorities, abate all nuisances at its own expense.

Section 16.13 Late Fee and Charges, Should Grantee fail to pay any amounts due hereunder when
due after such amounts become ten (10) days delinquent, Grantor shall charge as late fees an additional one
and one- half percent (1.50 %) of the outstanding balance due, commencing as of the date such amounts
were originally due.

Section 16.14 Proof of Payment. No set-off in the payment of the consideration herein shall be
allowed unless signed by Grantor, its legal representative or assigns, and the proof of the payment of rent
shall be on Grantee in all controversies.

Section 16.15 Quiet Enjoyment. Grantor warrants and guarantees that Grantor has the full right
and authority to enter into and perform this Agreement and to grant the rights herein, and the Grantor
covenants and agrees that at all times during the term of this Agreement, including any extension thereof,
Grantee, subject to the County Sand Beach Ordinance and the provisions, covenants, and requirements for
public use and access defined in this Agreement, the Lessee shall have quiet and peaceful enjoyment of the
Premises and of all Grantee's rights, easements, appurtenances and privileges belonging or otherwise



appertaining therefo and shall not be disturbed or interfered with by Grantor or any person; provided,
however, Grantor does not warrant and guarantee quiet enjoyment as against the State of Mississippi.

Section 16.16 Time is the Essence. Time is of the essence with respect to all matters provided in
this Agreement.

Section 16,17 Concurrent Rights. Nothing in this Lease is intended to circumvent or supersede
any concurrent rights that Harrison County, the State of Mississippi, or any state or federal agency may
have in the circumstances that may be applicable to the Preinises or to the Grantee.

Section 16,18 Reservation of Rights. Nothing in this Agreement is intended to grant, convey,
recognize, or otherwise consent to any claim by the State as to any portion of the Tivoli Property, all of
which claims are expressly reserved to Grantor and Grantee, who deny any right by the State.



IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed on the
dates beside the signatures of their authorized representatives below.

Grantor:

CITY OF BILOXI, MISSISSIPPI

BY: DATE:
A.M. GILICH, IR., MAYOR

Grantee:

BILOXI CAPITAL, LLC

BY: DATE:
DANIEL O. CONWILL IV, MEMBER




EXHIBIT "A'

DESCRIPTION OF OVERALL PROPERTY
OWNED BY TIVOLI



Description:

Parcel "A" (BCL CONTROLLED PROPERTY NORTH OF US HWY. 90 FEE SIMPLE OWNED
BY BCL BY WARRANTY DEED)

Beginning at the intersection of the East margin of Holley Street and the apparent North
margin of U.S. Highway 90, having Mississippi State Plane Coordinates of: N=324985.2686
feet, E=970627.9823 feet (datum NADS83); thence run N-00°51'01"-W along said East margin
of Holley Street, 1081.29 feet to an "X" Mark in concrete at the intersection of said East
margin of Holley Street and the South margin of Howard Avenue; thence run N-85°39'24"-E
along said South margin of Howard Avenue, 226.58 feet to a point; thence run N-88°21'0311-
E along said South margin of Howard Avenue , 67.09 feet to a point; thence run Southeasterly
along said South margin of Howard Avenue and a curve to the right having a radius of 262.68
feet, a chord of which bears S-78 °47'55"-E, 98.66 feet, an distance of 99.25 feet to a point;
thence run Southeasterly along said South margin of Howard Avenue and a curve to the right
having & radius of 1108.42 feet, a chord of which bears $-65°45'28"-E, 44.32 feet, an distance
of 44.32 feet to a point; thence run S-60°05'31"-E Southeasterty along said South margin of
Howard Avenue, 93.46 feet to a point; thence run $-53°14'41"-E along said South margin of
Howard Avenue, 75.25 feet to a point; thence run $-48°58'05"-E along said South margin of
Howard Avenue, 92.23 feet to a point; thence run $-48°59'33"-E along said South margin of
Howard Avenue, 280.89 feet to a point; thence run Southeasterly along said South margin of
Howard Avenue and a curve to the left having a radius of 350.00 feet, a chord of which bears
S- 69027'26"-E, 244.74 feet, an arc distance of 250.02 feet to a point; thence run 5-89°55'19"-
E along said South margin of Howard Avenue, 205.71 feet to the intersection of said South
margin of Howard Avenue and the West margin of Kuhn Street; thence run 8-00 °18'28"-E
along said West. margin of Kuhn Street, 159.51feet to a point; thence run S-89°58'09"-W
leaving said West margin of Kuhn Street, 108.70 feet to a point; thence run 8-00°56'03"-E,
264.05 feet to a point on the North margin of Meaut Street; thence run N-89°47'12"-W along
said North margin of Meaut Street, 89.26 feet to a point; thence run S-G1°53'38"-W leaving
said North margin of Meaut Street, 318.64 feet to a point on said North margin of U.S.
Highway 90; thence run N- 85" 11'56"-W along said North margin of U.S. Highway 90,
331.55 feet to a point; thence run N- 89006'53"-W along said North margin of 1.8, Highway
90, 313.04 feet to a point; thence run N- 80"47'54" -W along said North margin of 1.8,
Highway 90, 430.70 feet to the Point of Beginning, containing 25.80 acres, more or less.

Parcel "B" (BCL CONTROLLED PROPERTY SOUTH OF US HWY, OWNED BY BCL BY
QUITCLAIM DEED)

Commencing at the intersection of the East margin of Holley Street and the apparent North
margin of U.S. Highway 90, having Mississippi State Plane Coordinates of: N-32/1985.2686
feet, E=970627.9823 feet (datum NADS83}; thence run S-00°51'01"-E leaving said North
margin of U.S. Highway 90, 157.83 feet to a point on the South margin of said U.S, Highway
90 and the outside face of an existing seawall; thence run Southeasterly along said South
margin of said U.S, Highway 90, the outside face of an existing seawall and a curve to the left
having a radius of 1859.01 feet, a chord of which bears S-84°9°18”-E, 162.56 feet, an arc




distance of 162.61 feet to a point, then run $-86°36°51”-E along said South margin of said
U.S. Highway 90 and the oufside face of an existing seawall, 201.77 feet to a point; then run
Southeasterly along said South margin of satd U.S. Highway 90, the outside face of an
existing seawall and a curve to the right having a radius of 2863,78 feet, a chord of bears S-
83°38°11"-E, 308.70 feet, an arc distance of 308.85 feet to a point; thence run S-80°18°26”-E
along said South margin of said U.S. Highway 90 and the outside face of an existing seawall,
396.50 feet to a point; thence run S-01°40°33”-E, 189.57 feet to a point on the North margin
of the Mississippi Sound (Guif of Mexico); then run along said North margin of the
Mississippi Sound {(Gulf of Mexico) the following S-86°56°20"-W, 14.55 feet; $-81°28°59”;-
W, 108.42 feet; N-79°56"06"W, 72.69 feet; N-75°59°45”-W, 108.73 feet, N-71°41°10”-W,
51.14 feet; N-63°03°15"-W, 48.27 feet; N-71°05°08", 95.35 feet; N-78°57°22"-W, 45.78 feet;
N-82°45'56"-W, 50.91 feet; N-84°51°58”-W, 43.30 feet; N-87°18"12-W, 52,46 feet; N-
8847 517-W, 52.39 feet; N-85°56°50"-W, 43.12 feet; S-88°59°08”-W, 101.14 feet; N-
88°06°067-W, 50.24 feet; S-88°22736”-W, 88.23 feet; N-85°38°57"-W, 45.87 feet to a point;
thence run N-00°51°017-W leaving said North margin of the Mississippi Sound (Gulf of
Mexico), 201.40 feet to the Point of Beginning, containing 4.75 acres; more of less.
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EXHIBIT “B’

PHOTGS



Tivoli Hotel, ane of Biloxi's great hotels from the 1920's, took a hit from a barge in Katrina which
smashed the facade on the right side. Near this structure was the incomplete George Ohr Museum
and the Pleasant Reed House, an Afvican-American structure recently removed to the Ohr compound.
Katrina gutted the museum and destroyed the Pleasant Reed House. Photo from Mississippi Gulf Coast
Community College C.C. “Tex” Hamill Down South Magazine Collection.

On March 11, 2006, the Tivoli with its smashed face still stood derelict and condemned.
Charles L. Sullivan

Update (February 2008) The Tivoli Hotel has been razed,
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EXHIBIT “C’

LEGAL DESCRIPTION OF “PREMISES”
(SAND BEACH)
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THIS CONSENT AND LEASE AGREEMENT (“Agreement") is made, executed, and
entered by and between the
GRANTORS:
City of Biloxi, Mississippi,
a political subdivision of the State of Mississippi (the "City")

P.0. Box 429

Biloxi, MS 39530

(228) 435-6254,

and
Harrison County, Mississippi,
a political subdivision of the State of Mississippi (the "County")

P. 0. Drawer CC

Gulfport, Mississippi 39502
(228) 865-4116,

and
GRANTEE:
Biloxi Capital, LLC, ("Tivoli"),
a Delaware limited liability company ("Lessee")
¢/o Michael F. Cavanaugh, Esq.
2526 South Shore Drive
Biloxi MS 39532
(228) 365-1941
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and shall be effective upon the latest date of the full execution of this Agreement on the signature
page of this Agreement by the County, City and Tivoli. ("Effective Date" of Agreement).

PREAMBLE:

WHEREAS, Grantors and Grantee specifically acknowledge and agree that Tivoli currently
owns that certain tract of land, commonly known as the former Tivoli Hotel property (the “Tivoli”
Property) extending from Howard Avenue southward through Highway 90 to the Mississippi
Sound, as more fully described in that certain legal description attached hereto as Exhibit “A”,
which grants Tivoli fee simple title (Parcel A by Warranty and Parcel B by Quitclaim) to the Tivoli
Property including all littoral rights and other appurtenances thereunto belonging, extending
southward to the Mississippi Sound;

WHEREAS, on the part of the Tivoli Property north of Highway 90, Tivoli proposes to
construct and operate a 1300 room hotel and casino with food service, entertainment and recreational
enterprises that will be contiguous to the County and City’s existing East Biloxi Boardwalk located
south of the ROW of Highway 90 and that further will provide public pedestrian access to Tivoli’s
proposed new municipal public pier located where a previous pier existed as shown in the
photographs attached hereto and authorized in this Agreement that will serve tourists and residents
of the City, County and State of Mississippi, as well as patrons of Tivoli’s development;

WHEREAS, based on various statutes, court decisions and precedent the County
exclusively and perpetually controls the sand beach located South of the toe of the seawall to the
Mississippi Sound, within the Property owned by Tivoli. Additionally, the State has granted the
City and the County the authority:

(a) to construct or causc to be constructed, own, and maintain or cause to be
maintained municipal piers for joint public and private use within the Public Trust Tidelands
seaward of upland fee simple parcels like the Tivoli Property and likewise seaward of the toe of
the seawall and across the surface of the Harrison County sand beach; and

(b) to develop, use, and lease to third parties state Public Trust Tidelands (including
fast lands like the sand beach, and tidelands and submerged lands) for joint public and private
recreational and tourism economic development uses, like the new municipal pier proposed in this
Consent and Lease A greement, where such uses, like the new municipal pier, serve and are consistent
with the purposes of the Public Trust for Tidelands (the "Trust"), which authority is more fully
stated in Miss. Code of 1972, §§ 21-37-15; 49-15-9; 49.27-1, et seq.; 59-7-1, et seq.; 59-7-401, et
seq.; 59-15-1, ef seq.; 29-15-5; and 29-15-13;

WHEREAS, in addition to the Tivoli’s authority to develop and use its own property and
the City's and County’s authority to develop, use, and lease Public Trust Tidelands by virtue of the
ports and harbors statutes cited in the preceding "Whereas" paragraph of this Lease, Tivoli, by
virtue of its ownership in fee simple of the parcel of uplands constituting the Tivoli Property and
all appurtenances thereunto belonging, is vested with littoral rights within the area designated as
the in this Agreement, including, but not limited to, the right to construct, or cause to be
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constructed, own, and maintain, or cause to be maintained, a pier for joint public and private
recreational and tourism economic development uses, and the right to construct such pier without
Tivoli or the City having to pay any rent to the State or having to obtain a tidelands lease from the
Secretary of State for these leased premises, which rights are more fully defined in the Miss. Code
of 1972 sections cited in the preceding "Whereas" paragraph, and as affirmed in Bayview Land,
Ltd, v. State, 950 So.2d 966, at 988 (Miss. 2006) ("These [littoral] rights are rights to reasonable
use.... and encourage commerce on the water...we find that the position of ... Treasure Bay
[regarding littoral rights in the sand beach south of Hiwy 907 has merit in that they do enjoy certain
littoral rights....") and Miss. State Highway Comm'n v. Gilich, 609 20 2d 367, at pp. 375, 376
(Miss. 1992) ("They [Gilich] still have the {littoral] rights, pursuant to statute... to construct any
beach structures they desire.");

WHEREAS, in order to alleviate concerns from the State and certain Coastal cities that this
development would not make payments to the State Tidelands Fund, the parties expressly state
that Grantee will pay the “in lieu” payment to the Public Trust Tidelands Assessment Fund” as
required by statute, upon issuance of a certificate of occupancy for a casino on the Tivoli Property;

WHEREAS, the County has certain authority over the seawall and sand beach under
Section 65-33-51, Miss. Code of 1972, and further the County is vested with an easement to the
sand beach countywide and on the site and holds the sand beach easement in trust for the public
(the "Sand Beach Easement"), as is more fully defined in the County's Sand Beach Ordinance, on
p. 1 of the unpublished Addendum to the Final Judgment ("This suit was instituted for the primary
purpose of having the easement from the county to the twenty-six mile man made beach declared
valid"), and in the Final Judgment, dated October 8, 1970, in U.S.A. v. Harrison County,
Mississippi, et al., Civil Action Number 2262, in the U.S. Dist. Ct,, 8. Dist. Of Miss,, S. Div.
(1970) ("The record owners ... of the property adjoining and abutting the sand beach ate the owners
of riparian and littoral rights, including both common law rights and statutory rights....Such rights
include all riparian and littoral rights heretofore granted by the state of Mississippi in the beach
and in the water southerly therefrom." [Final Judgment. 4]; "[T)he rights defined herein are
subject to the reasonable exercise of any power vested in....municipalities, to create, operate
and maintain....piers and other such facilities" [Final Judgement, p. 5]); and as further elaborated
in the opinions of the 5 {J.S. Cir. Ct. of Appeals that preceded and authorized the District Court's
Final Judgment and Addendum: U.S. v. Harrison Counly, 399 F. 2d 485 (5th Cir. 1968), and U.S.
v. Harrison County, 414 T, 2d 784 (5th Cir. 1969);

“WHEREAS, the State, as Trustce of the Public Trust Tidelands, acting through its
Legislature, which is the sole policy maker for the Trustee, has granted the County the authority,
without the County or its assigns having to obtain a tidelands lease from the Secretary of State or
pay any rent to the State, to construct, own, and maintain the public sand beach lying seaward of
the toe of the seawall, with due respect to any littoral rights, and further to develop, use, and lease
to third parties state tidelands (including fast ]ands like the sand beach, tidelands and submerged
lands) for joint public and private recreational and tourism economic development uses, like the
new municipal pier proposed in the Agreement, where such uses serve and are consistent with the
purposes of the Trust, which authotity is more fully stated in Miss. Code of 1972, §§59-9-21, 65-
33-1, 65-33-47, 65-33-51; 59-7-1, ef seq.; 59-7-401, et seq.; 59-13-1, ef seq.; 49-15-9; 29-15-5;

Page 3 of 21




§29-15-13;

WHEREAS prior owners of the Tivoli Property built and maintained a pier on the Leased
Premises for many years, as evidenced by the photos identified as Exhibit “B” without having a
tidelands lease from the State and without paying any rent o the State;

WHEREAS, the Grantors have determined that this Consent and Lease Agreement and
Tivoli's subsequent redevelopment of, and enhancements to, a municipal pier on the subject
property will, within and for the City, County, and State, increase employment and tax revenue,
promote econopic development; and serve higher public purposes of the Public Trust for
Tidelands through providing and facilitating public access to the tidelands and the Mississippi
Sound for recreation, fishing, and marine commerce; further, Grantors have determined that it is
in the best interests of the health, safety, and welfare of the citizens of the City, County, and State
of Mississippi for the City and County to enter into this Agreement with Tivoli;

NOW THEREFORE, the Grantors and Grantee do hereby agree that the findings,
conclusions, and statements of fact contained in the foregoing Preamble are hereby adopted,
ratified, and incorporated in this Agreement, and do hereby agree to the following terms and
conditions of this Agreement:

ARTICLE 1 GRANT

Section 1.1 Land and Jmprovements, For and in consideration of the mutual promises,
covenants, and conditions stated in this Agreement and further in consideration of Ten Dollars
($10.00) cash in hand paid and the payments as contemplated by this Agreement to be made by
Grantee, the receipt and sufficiency of which are hereby acknowledged, Grantors hereby consent
and Lease to Grantee, and Grantor hereby accepts from Grantors the right to lease and control
access over that area identified in Exhibit “C”) controlled by Grantors, (herein referred to as the
Premises”). The Premises consists of certain sand beach lying above lands owned by Grantee. The
grant of the Premises is subject to the covenants and conditions for public use and access stated in this
Agreement and includes (a) the City and County's interests, as political subdivisions of the State subject to
(b) the covenants and conditions of the County's Sand Beach Ordinance and the Final Judgment and
Addendum to the Final Judgment of the U.S. District Court for the S. Dist. of Miss., S. Div., in United Stafes
of America v. Harrison County, Mississippi, ef al,, Civil Action Number 2262 entered October 8, 1970, and (c)
the non-exclusive use of the County's Seawall Easement and East Biloxi Boardwalk. Grantee shall have
reasonable access to the roadways of the City of Biloxi for egress and ingress to the Premises to
accommodate G rantee's opetations.

ARTICLE 2 TERM

Section 2.1 Term and Rencwal Term. The Term of the Agreement shall be
forty (40) years (the "Term"). The Term of the Agreement shall commence upon
the E ffective Date. Upon sixty (60) days notices to the Grantors prior to the
expiration of the Term of this Agreement, the Grantec may renew the Agreement for
an additional twenty-five (25) years (the “Renewal Term”) under the same terms and
conditions as the original Term. Notwithstanding the foregoing, in the event that
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Grantee is unable to construct its proposed project north of Highway 90, Grantee may
elect with ninety (90) days written notice to the Grantors to terminate this agreement,
in which event, this agreement shall terminate and the parties shall have no further
obligations to one another following termination, other than indemnity provisions
which survive termination, and the Grantors shall retain all other consideration paid
to them prior to the termination.

ARTICLE 3 CONSIDERATION

Section 3.1 Base consideration, Grantee shall pay Grantors as follows:

A. Grantee shall pay the sum of Five Thousand Dollars (35,000.00) to the Grantors
upon execution of this Agreement, as consideration for execution of the Agreement.

B. Grantee shall also pay to Grantors One Thousand Dollars ($1,000.00) per month
(the "Base Rent"), payable in advance on the first day of each month, beginning on
the Commencement Date defined in this Agreement.

Section 3.2 Commencement Date. The Consideration shall commence on the first
day of the calendar month following Grantee’s completion of the proposed pier signified by
the issuance of a permanent certificate of occupancy to Grantee for the pier by the City (the
"Commencement Date".)

Tivoli shall pay Consideration monthly on or before the tenth (10™) day of the
month from and after the Commencement Date.

Tivoli shall pay the Consideration to the County and the City simultaneously by paying
each of them one-half (1/2) of the Consideration due for the month of payment. The Grantee

further reserves the right to prepay any portion as it may deem appropriate.

All Consideration shall be payable at the seat of government addresses stated in this
Agreement for the City and County, respectively, or at such other place as Grantors may
designate in writing.

Five (5) years after the Commencement Date and for each five-year period thereafter,
the Consideration shall be increased by the amount of the increase of the Consumer Price
Index, All Urban, for the prior five-year period, as published in the Wall Street J ournal. In the
event the Consumer Price Index, All Urban, is no longer available, the Grantors shall
designate an alternate index rate which is the closest in nature and caloulation of the Consumer
Price Index, All Urban, in effect on the Effective Date.

Section 3.3 Triple Net. It is the intention and agreement of Grantors and Grantee that
the Consideration herein specified shall be net, net, netto Grantors in each year during the Term
of this Agreement and any renewal term; that all costs, expenses, taxes, charges, utilities, and
obligations of every kind relating to the Premises (excluding maintaining the Sand Beach),
including, but not limited to the costs of maintaining and repairing the pier constructed on the
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Premises from and after the Commencement Date, which may arise or become due during the
Term of this Agreement, shall be paid by Grantee; and that Grantors shall be indemnified by
Grantee against such costs, taxes, expenses, utilities, charges and other obligations.

ARTICLE 4
CONSTRUCTION, ALTERATIONS AND EQUIPMENT

Section 4.1 General, Grantee shall at its own cost and expense, renovate the existing
damaged pier pilings and construct a new public municipal pier on the Premises for the uses described
in Article 5§ below. Grantee shall submit to the City and County a rendering of the proposed
construction for the pier prior to commencement thereof. All such construction shall be done in
good workmanlike manner and shall be in compliance with all applicable laws, codes, ordinances,
rules, regulations and orders of federal, state, and local governmental bodies and agencies having
jurisdiction over the performance of such construction work. Grantors shall cooperate with
Grantee's efforts in obtaining governmental consents, approvals and permits, provided all permit
fees shall be paid by Grantee.

Section 4.2 Initial Construction. Prior to Initial Construction, final building plans and
specifications shall be submitted to Grantors for approval. Provided such plans and specifications
are in substantial performance with the drawings, renderings and/or plans furnished by Grantee as
set forth in Section 4.1, such approval shall not be unreasonably conditioned, withheld or delayed.

Section 4.3  Time to submit plans, Commence Construetion and Complete
Construction. Grantee shall submit final building plans and specifications for the pier to the
appropriate building department(s) with buildings plans for the hotel described herein.

Section 4.4 Mechanics or Workman's Liens. Grantee shall (1) keep the Premises
at all times during the Term hereof free from mechanics' liens and other liens of like nature created
or claimed by reason of transactions made by Grantee, and (2) at all times fully protect
and indemnify Grantors against all such liens or claims which may ripen into such liens
and all expenses arising from such liens or claims. If Grantee shall elect to contest any
such claim or lien, it shall, within thirty (30) days after written notice of such claim or lien,
furnish Grantors a bond of a responsible corporate surety, in the amount claimed,
conditioned on the discharge of said claim or lien. If a final judgment establishing the
validity of said lien or claim for any amount is entered, Grantee shall pay and satisfy same
at once. As to the mechanics' liens or other liens of like nature created or claimed by
reason of transactions made by Grantors, Grantors shall keep the Premises free of same,
indemnify Grantee, furnish Grantee with a bond, and pay and satisfy valid liens, all in
accordance with the same requirements as are imposed upon Grantee aforesaid.

ARTICLE 5 USE

Section5.1 General. Subject to the conditions for public use and access provisions defined
in Section 1.1 (the Grant of Premises) of this Agreement for joint public and private use of, and
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access to the Premises, Grantee shall be entitled to the use and possession of the Premises from
and after the Effective Date of this Agreement for the purposes and uses provided in this
Agreement, Grantee shall use the Premises, for non-gaming recreation purposes, facilities and
activities including, but not limited to, renovation, construction, operation and maintenance of a
public municipal pier and other incidental marine and recreational purposes and shall be included
as an integral amenity to any development proposed by Grantee on its property North of Highway
90 and serving public purposes of the Public Trust for Tidelands to enbance, infer alia, the public
and private opportunities for recreation, fishing, sailing, boating and marine sports, and make
available public and private use and enjoyment of the municipal pier on the Premises. Grantee
shall not use the Premises in such a manner as to violate any applicable law, rule, ordinance, or
regulation of any governmental body. No gaming shall be allowed on the municipal pier, nor any
vessel docked or berthed at the area, nor any other area of the Premises.

ARTICLE 6 MAINTENANCE

Section 6.1 General. The Premises are accepted by Grantee "as is" in their present
condition. Except as otherwise provided herein, Grantee shall at all times during the Term
of this Agreement and at its own expense keep the Premises in good order, condition, and
repair, and shall make all repairs thereto, ordinary, and extraordinary, that may be required
during the Term hereof, except for maintenance and repair of the sand beach which shall
coptinue to be the responsibility of the County. Grantee shall indemnify and save harmless
Grantors against and from any loss, costs, damage, and reasonable expenses arising out of or in
connection with Grantee's use of the Premises, or any part thereof.

Section 6.2 Grantors' Obligation. Grantors shall have no obligation to maintain the
pier on the Premises. However, Grantors shall provide casements for the necessary utilities to
service the improvements made by Grantee, should such easements be necessary.

Section 6.3 Grantee's Obligation. Grantee shall, as required by this Agreement, maintain,
repair, and replace the items comprising the pier on the Premises, including but not limited
to pilings, boards, steps, and structural portions of the pier to be constructed upon the
Premises, and all wiring, plumbing, conduits, and other utilities which service the pier and the
Premises. Grantee shall deliver the Premises to Grantors on the expiration or termination of
this Agreement in good repait and condition, reasonable wear and tear excepted and free and
clear of all material liens or encumbrances created or claimed by reason of transactions made

by Grantee,

Section 6.4 Repair and Maintenance. Grantee shall, as its own expense, make all repairs
and replaccments to all improvements constructed by Grantee on the Premises which may be from
time to time become necessary, including but not limited to repairs to any of the following that may
become part of the final approved plans and specifications pertaining to the pier and access to the
pier: the pipes, heating ventilation and air conditioning system, plumbing system, window glass,
fixtures, and all appliances, appurtenances and equipment used by Lessee in connection with the
occupancy of the Premises. All such repairs and replacements shall be made promptly, as and
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when necessary. All repairs and replacements shall be of equal quality to the work and materials
existing after the initial construction of such improvements. In the event of the failure of Grantee
to make such repairs or replacements, Grantors may, but shall not be required to, make such repairs
and replacements for Grantee's account, and the expense thereof shall constitute and be collectable
as additional Consideration; provided, however, Grantors must first give notice to Grantee to cure
such default (i.e., make the repair) within a reasonable amount oftime.

ARTICLE 7 UTILITIES

Section 7.1 Initial Connections. Grantors warrant to Grantee that Grantors will cause
the necessary mains and conduits in order that water and sewer facilities, electricity,
telephone, internet, and other utilities necessary to initial conduct of Grantee's intended business
to be made available for connection within the Premises. It is understood that all services
hereunder shall be furnished by public utilities and not by Grantors.

Section 7.2 Grantee's Obligations for Charges. The Grantee shall be solely responsible
for and shall promptly pay all charges, when due, for water, sewer, electricity, telephone, and any
other utility used upon or furnished to the Premises. The Grantee’s obligation to pay for such
utilities shalt commence as of the commencement of operation of activity.

ARTICLE 8 TAXES AND ASSESSMENTS

Section 8.1 Real Property Taxes. Grantee shall pay, prior to any delinquency, all real
property taxes assessed and levied against the Premises, if any.

Section 8.2 Personal Property Taxes, Grantee shall pay, prior to delinquency, any and all
personal property taxes, if any, levied against Grantee's improvements, fixtures, equipment,
furniture, and other personal property located upon the Premises.

Section 8.3 Contests. Grantee shall have the right to contest the validity or amount of
any taxes, as permitted by law, and may delay payment of the real estate and/or personal
property taxes pending the resolution of a contest made in good faith and diligently pursued to
completion.

ARTICLE 9 INSURANCE AND INDEMNITY

Section 9.1 Indemnification. Grantors shall not be liable to Grantee or Grantee's
employees, agents or visitors, or to any other person whosoever, for any injury to person
or damage to property in or ocourring upon the Premises or of any other person entering
the Premises under express or implied invitation of Grantee, or caused by the Premises
becoming out of repair, or caused by leakage of gas, oil, water or steam or by electricity
emanating from the Premises, or due to any other cause whatsoever (except to the extent
that any of the foregoing are due to Grantors' negligence or misconduct or breach of its
obligations hereunder) and Grantee agrees to carry general liability insurance as set forth
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in this Agreement for the purpose of saving Grantors harmless to the extent of such
coverage.

Section 9.2 General Liability Insurance, Grantee agrees to indemnify and save Grantors
harmless from all claims for damages, to goods, merchandise, persons, and other property in or
upon the Premises, and any platforms of Grantee, arising out of or occasioned by Grantee's use or
occupancy, except such damages resultant from the negligence of Grantors, its agents, servants, or
employees, or caused by Grantors' failure to perform any of its obligations hereunder.

Grantee shall, during the term hereof, carry a single limit policy of general Hability
insurance in an amount of not less than ONE MILLION AND NO/100 ($1,000,000.00}
DOLLARS for injury to persons and/or damage to property (combined single limit bodily
injury and property damage), occutring in or upon the Premises. Such insurance may be carried
under a blanket policy covering the Premises as well as other locations in which Grantee or
any of its affiliated or subsidiary corporations or other entities may be interested. Grantee will
promptly furnish Grantors with a certificate of said coverage when requested by the Grantors.
In the year following each five-year interval of the Initial Term and any renewal term of this
Agreement, the Grantee shall adjust the amount of general liability insurance to be an amount
reasonable sufficient to reflect the consumer price index increases during such interval.

Section 9.3 Additional Named Insured: Act of Default. All policies of insurance
required hereby shall include Grantors as an additional named insured.

Failure to have Grantors included and named asan additional named insured on any such
policy shall be considered an act of default.

Notwithstanding the provisions of Section 16 of this Agrecment, should such default
continue for a period of ten days after notice of default by Grantors to Grantee, Grantors may, but
are under no obligation, purchase insurance coverage to protect Grantors' interests only in the
premises and its improvements, in which case the cost of such insurance shall be considered as
additional consideration due immediately from Grantee.

The Grantors shall have the right to terminate the Agreement upon the expiration of ninety
(90) days from the date of such Notice of Default should Grantee fail to correct such omission or
exclusion and have Grantors added as an additional named insured under such policy.

Should any loss oceur at a time when Grantors are not included as an additional named insured
under Grantee's insurance policy Grantors shall have and be entitled to an equitable lien on such
insurance policy and any payments to be made under the terms of same for the loss, to the extent

allowed by law.

Section 9.4 No Hazardous Use. Grantee will not permit the Premises to be used for any
purpose which would render the insurance thereon void or the insurance risk ultra hazardous, it
being understood and agreed that the use of the Premises and pier to be constructed thereon in the
proper and ordinary conduct of Grantee's business for the purposes set forth above shall not be
considered in violation of this Section.

Section 9.5 Waiver of Subrogation, Recognizing that Grantors are governmental
subdivisions of the State of Mississippi, and thus to the extent but only to the extent allowed under
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law, Grantors and Grantee hereby waive any rights each may have against the other on account of
any loss or damage occasioned to Grantors and Grantee, as the case may be, their respective
property, or to the Premises or its contents, arising from any risk covered or required to be covered
hereunder by fire and extended coverage insurance, but to the extent of payment or compensation
by such coverage only, Grantors and Grantee, each on behalf of their respective insurance
companies insuring the foregoing against any such loss or damage, waive any right of subrogation
that they may have against the other. Grantors and Grantee shall provide written notice to their
respective insurers of the provisions of this waiver and release and have their insurance policies
endorsed to prevent invalidation of insurance coverage by reason of this waiver and release. Should
the insurer of either party require an additional premium or cost in consideration of inclusion of
the endorsement, it will be the responsibility of the party benefiting there from to pay such
additional costs and, if not paid, such benefiting party will lose the benefit of this Section.

Section 9.6 Indemnification for Host Liguor Liability. Grantee will defend, indemnify,
save free and hold harmless the Grantors for any action or damages, Including, attorney's fees and
costs, resulting from a claim relating to host liquor Hability.

ARTICLE 10 SIGNS

Section 10.1 General. With the prior approval of Grantors, which such approval shall
not be unreasonably conditioned, withheld or delayed, Grantee shall have the right, at its sole cost
and expense, to install such signs as it may desire on the Premises which otherwise comply with

applicable laws.

ARTICLE 11 ASSIGNMENT, SUBLETTING

Section 11.1 General. Grantce may not assign this Agreement, or any interest herein, or
sublet the whole or any part of the Premises, nor transfer majority interest or effective
control of or interest in Grantee which would effectively transfer control of the subject
premises to persons or parties other than those currently owning majority interest in and/or
exercising effective control of Grantee, without the prior written approval of Granfors,
which shall not be unreasonably conditioned, withheld or delayed. Any such approval
by Grantors will only be with the approval of the intended Assignee by Grantors and
will be conditioned upon the express assumption by such assignee or purchaser of all of
the Grantee's obligations and liabilities hereunder. No request for approval of assignment
or transfer of the Agreement or any interest therein or in Grantee will be allowed or
effective unless Grantee is in all respects in compliance with all obligations hereof.
Notwithstanding the foregoing, the Grantee shall have the right to pledge and/or assign this
Agreement as collateral to any Lender who is providing financing on the project described
herein without the prior written consent of the Grantors. In the event of any such
assignment Grantee shall provide Grantors with written notice of the samec,
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ARTICLE 12 RIGHT OFENTRY

Section 12.1 Right of Entry and Obligation to Make Repairs. Grantors reserves the
right during the Term of this Agrecment to enter the Premises at reasonable hours and with
reasonable prior notice, and for the purpose of jnspecting the Premises and to make such repairs,
additions, or improvements as Grantors may deem necessary for the protection and
preservation of the improvements and Premises; but Grantors arenot bound to make any repairs
whatever except as hereinafier stated, nor to be held liable for any damage in consequences
of leaks, nor for the stoppage of water, sewer, gas or drain pipes by reason of freezing or any
other cause or obstructions, nor for any other defects about the pier and Premises, Grantee
having examined the same and being satisfied therewith, but should such leaks, obstructions,
frozen pipes, stoppages, or other defects about the picr and Premises occurring during the
Term ofthis Agreement, or while Grantee is occupying the Premises, then Grantee shall remedy
the same promptly at Grantee's expensc, unless Grantors by written instrument undertakes to
do the same promptly. Grantce shall maintain the Premises in good order and repair, other
than the sand beach which it is not required to maintain.

ARTICLE 13 CASUALTY

Section 13.1 Substantial Destruction. If the improvements to be Jocated on the Premises
are materially damaged or destroyed by fire, hurricane, storm, or other casualty (50% or more of
replacement cost), Grantee shall have the option to (a) terminate the Agreement with written
notice to the Grantors; or (b) to repair and restore the Premises, in which event this Agreement shall
remain in full force and effect while Grantee proceeds with due diligence to repair and restore the
Premises to substantially the same or better condition as prior to such casualty. In the event Grantec
elects to continue with the Agreement, Grantee shall promptly commence repair and restoration of
the improvements it installed on the Premises to substantially the same or better condition as prior
to such casualty and complete such repair ot restoration as quickly as is commercially reasonable
to do.

Section 13.2 Partial Destruction. In the event the improvements to be located on the
Premises should be damaged or destroyed by fire, hurricane, storm, or other casualty, Grantee
shall give written notice thereof to Grantors within a reasonable time, not to exceed five (5)
business days. If the Premises shall be damaged by fire, hurricane, storm, or other casualty,
but not to such extent as to be substantially destroyed (50% or more of replacement cost) and
such rebuilding or repair can be completed within one hundred eighty (180) days of the
casualty, Grantee shall proceed with reasonable diligence to rebuild and repair the
improvements it made to the Premises to substantially the condition, or better, in which it
existed prior to such casualty, subject, however, to any unusual delay in the issuance of any
required building permits and other required governmental and third party approvals, that all
infrastructure for required utilities remains available to the Premises, and that all insurance that
may be necessary and otherwise prudent to maintain is available on a commercially reasonable
basis. If any required building permits and other required governmental and third-party
approvals cannot be obtained within said time or if all infrastructure for required utilities
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remains unavailable to the Premises for such time, ot if all insurance that may be necessary
and otherwise prudent to maintain is unavailable on a commercially reasonable basis, such
event or such casualty shall be considered to be Substantial Destruction as the election of the
Grantee.

ARTICLE 14 DEFAULT OF GRANTEE

Section 14.1 Events of Default. In addition to any event identified elsewhere herein, the
following events shall also be deemed to be events of default by Grantee under the Agreement:

14.1.1 Grantee shall fail to pay any installment of the consideration and
such failure shail continue for a period of thirty (30) days after the due date of suchinstallment.

14.1.2 Grantee shall fail to comply with any term, provision, or covenant
of this Agreement, other than the payment of consideration or insurance, and such failure shall
continue for a period of thirty (30) days after Grantors' written notice thereof to Grantee.

14.1.3 Grantce shall file a petition under any section or chapter of the
Bankruptey Code, as amended, or under any similar law or statute of the United States or any State
thereof; or Grantee shall be adjudged bankrupt or insolvent in proceedings filed against Grantee
thereunder.

14.14 A receiver or frustee shall be appointed for all or substantially all of
the assets of Grantee; provided, howevet, that no default shall occur under this Section 14.1.4
so long as Grantee continues to pay the Consideration and is not otherwise in default under any
other provision of this Agreement.

14.1.5 If Grantee elects in writing to abandon the Premises and ceases to pay
the Consideration.

14.1.6 Assignment or subletting by Grantee shall be an act of default unless
such assignment or subletting is first approved in writing by Grantors or unless otherwise permitted
under this Agreement under Article 11 hereof.

14.1.7 Grantee shall fail to have in effect or maintain insurance herein
required on Premises which includes Grantors as 2 named insured along with Grantee, in which
case the provisions of Article 9 shall apply.

Section 14.2 Remedies of Grantors. Except as otherwise provided herein, upon the
occurrence of any act of default, Grantors shall provide written notice of such default to Grantee.
In addition to any other remedies allowed hereunder or by law, and unless otherwise provided herein,
Grantee shall have thirty (30} days from the date of such notice to cure any default under the
agreement, unless the cure cannot reasonably be completed within thirty (30) days, in which event
the Grantce shall have an additional reasonable period of time to complete the cure provided it
commenced the cure within the original thirty (30) day period and has continued with reasonable
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commercial efforts. Should Grantee fail to cure any default hereunder, Grantors shall have the
option to pursue any one or more of the following remedies after giving written notice to Grantee
of the event of default as required herein and after the passing of the appropriate time to cure such
default as provided herein:

14.2.1 Terminate this Agreement, in which event Grantee shall immediately
surrender the Premises to Grantors, and if Grantee fails so to do, Grantors may, without prejudice
to any other remedy which it may have for possession or arrearage in Consideration, enter upon
and take possession of the Premises and expel or remove Grantee and any other person who may
be occupying said Premises or any part thereof, by force if necessary, without being liable for
prosecution or any claim of damages therefor; and Grantee agrees to pay to Grantors on demand
the amount of all Joss and damage which Grantors may suffer by reason of such termination,
whether through inability to re let the Premises on satisfactory terms or otherwise.

1422 Enter upon and take possession of the Premises and expel or remove
Grantee and any other person who may be occupying the Premises or any part thereof, by force
if necessary; and Grantee agrees to pay to Grantors on demand any deficiency that may arise
by reason of such re-letting.

Section 14.3 Operation of Agreement, It shall be considered an act of default if after the
initial construction of the pier is complete and open to the public, the pier or any replacement fails
to be open and usable for a period of 90 days consecutively, or for less than 130 days during any
calendar year for any reason other than Substantial Destruction or Partial Destruction as described

above.

ARTICLE 15
CONDISERATION PAYMENT AND NOTICE

Section 15.1 General. Each provision of this instrument or of any applicable
governmental laws, ordinances regulations and other requirements with reference to the
sending, mailing or delivery ofany notice or the making of any payment by Grantee to Grantors
shall be deemed to be complied with when and if the following steps are taken. All
Consideration and other payments required to be made by Grantee to Grantors hereunder shall
be payable in cash to the City and County (with one-half (1/2) of the total of each rent payment
to be paid to each to the City and County) either (a) by electronic transfer to City and County
bank accounts, respectively, for which City and Couaty shall within a reasonable time after
executing this Agreement notify the Grantee in writing of the account numbers and electronic
transfer information; or (b) by checks delivered to their respective seats of government at the
following addresses:

City of Biloxi, Mississippi City Hall

140 Lameuse Street
Biloxi, MS 39531
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Harrison County, Mississippi
Harrison County Courthouse
1801 23 Avenue

Gulfport, Mississippi 39501

or at such other address as Grantors may specify from time to time (by twenty (20) days prior
written notice delivered in accordance herewith) and shall be deemed received only when
actual collected funds are in the accounts of Grantors. In the event any check or instrument
drawn by Grantee and delivered to Grantors as payment for any sum due hereunder is
dishonored or refused payment, it shall be treated as if no payment had been made.

Any notice or document required or permitted to be delivered hercunder shall be deemed to
be delivered whether actually received or not when deposited in the United States Mail,
postage prepaid, Registered or Certified Mail, Return Receipt Requested. Alternatively,
notice may be delivered hereunder by personal service on the parties or by successfully
transmitted facsimile addressed to the parties hereto at the respective addresses set out
opposite their names below, or such other addresses as they have theretofore specified by
written notice delivered in accordance herewith:

Grantee:

Biloxi Capital, LLC

Daniel O. Conwill IV, Member
400 Poydras Street, Suite 3100
New Orleans, LA 70130

with a copy to

Michael F. Cavanaugh, Esq.
2526 South Shore Drive
Biloxi MS 39532

Grantors:

City of Biloxi

¢/o Mayor of Biloxi
City Hall

140 Lameuse St.
Biloxi, MS 39530
With a copy to:

Peter Abide, City Attorney, City Hall

140 Lameuse St.
Biloxi, Mississippi 39530
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Harrison County, Mississippi

¢/o President, Board of Supervisors

Harrison County Courthouse 1801 23" Avenue
Gulfport, Mississippi 39501

With a copy to:

Tim Holleman, Attorney for Bd. of Supervisors Harrison County Courthouse
1801 23" Avenue
Gulfport, Mississippi 39501

ARTICLE 16 MISCELLANEOUS PROVISIONS

Section 16.1 Tax Incentives. The parties agree that Grantee shall be entitled to apply
for all tax incentives, credits, or other payment or reimbursement from any governmental or
quasi-governmental authority due to the nature and extent of Grantee’s work in and/or on the
Premises.

Section 16.2 Captions and Section Numbers. The captions and section and article
numbers appearing in this Agreement are inserted only as a matter of convenience and in no way define,
limit, construe or describe the scope of intent of such sections or articles of this Agreement or in
any way affect this Agreement,

Section 16.3 Consent, Whenever the consent of either party is reguired to take an action
ander the terms of this Agreement, unless otherwise provided herein such consent shall not be
unreasonably conditioned, withheld nor delayed.

Section 16.4 Expenses and Attorneys' Fees. To the extent not prohibited by law for
a governmental body, if either party incuts any expense, including reasonable attorneys' fees,
in connection with any action or proceeding instituted by either party by reason of any default
or alleged default of the other party hereunder, the prevailing party in such action or
proceeding shall be entitled to recover its said reasonable expenses from the other party.

Section 16.5 Brokerage Commissions and Finder's Fees. Each of the parties
represents and warrants that it has engaged no broker or finder and that no claims for
brokerage commissions or finder's fees will arise in connection with the execution of this
Agreement. To the extent not prohibited by law for a governmental body, each of the parties
agrees to indemnify the other against and hold it harmless, from all liabilities arising from any such
claim for any such commission or fees arising on account of its acts or omissions (including, without
limitation, the cost of reasonable attorneys' fees in connection therewith).

Section 16.6 Remedies, Camulative. The various rights, options, elections, powers and

remedies contained in this Agreement, including the rights herein granted to terminate this
Agreement, shall be construed as cumulative and no one of them shall be exclusive of any of the

Page 15 of 21



others, or of any other legal or equitable remedy which either party might otherwise have in the
event of breach or default in the terms hereof, and the exercise of.one right or remedy by such party
shall not impair its right to any other right or remedy uniil all obligations imposed upon the other
party have been fully performed. It is intended that each of the agreements and covenants of
Grantors and Grantee set forth herein be deemed both a covenant and a condition.

Section 16.7 Governing Law. Jurisdiction and Venue. This Agreement shall be
interpreted and construed under the laws of the State of Mississippi, with jurisdiction and
venue in the Second Judicial District of Harrison County, Mississippi.

Section 16.8 No Partnership. Nothing contained in this Agreement shall be deemed or
construed by the parties hereto or by any third person to create the relationship of principal and
agent or of partnership or of joint venture or of any association between Grantors and Grantee, and
neither the method of computation of consideration nor any other provision contained in this
Agreement nor any acts of the parties hereto shall be deemed to create any relationship between
Grantors and Grantee other than the relationship of Grantors and Grantee.

Section 16.9 No Waiver. No waiver of any default hereunder shall be implied from
any omission by either party to take any action on account of such default if such default persists
or is repeated, and no express waiver shall affect any default other than the default specified in
the express waiver, and then only for the time and to the extent therein stated. No delay or
omission by either party hereto to exercise any right or power accruing upon any non-
compliance or default by the other party with respect to any of the texms hereof, or otherwise
accruing hereunder shall impair any such right or power to be construed to be a waiver thereof.
One or more waivers of any breach of any covenant, term or condition of this Iease shall not be
construed as a waiver of any subsequent breach of the same covenant, term, or condition. The
consent or approval by a party requiring the former party's consent or approval shall not be
deemed to waive or render unnecessary such former party’s consent ot approval to or of any
subsequent similar acts by the other party.

Section 16.10 Entire Agreement; Amendments. As of the execution hereof, this
Agreement contains all covenants and agreements between Grantors and Grantee exclusively
relating in any manner to the use and occupancy of the Premises and the other matters set forth in
this Consent and Lease Agreement. No prior agreement ox understanding, written or oral, pertaining
to the same shall be valid or of any force or effect. The covenants and agreements of this
Agreement cannot be altered, changed, modified, or added to, except in writing signed by
Grantors and Grantee. No renewal after this Agreement terminates shall be binding on either
party unless it be in writing and signed by the Grantors and Grantee.

Section 16.12 Severability; Invalidity of Whole. Any provision or provisions of this
Agreement which shall prove to be invalid, void, or illegal, shall in no way affect, impair or
invalidate any other provision hereof, and the remaining provisions hereof shall nevertheless
remain in full force and effect. If a court of competent jurisdiction determines in a final, non-
appealable judgment that all of the provisions of this Agreement are invalid, void or illegal,
then, as of the date of such final, non-appealable judgment, this Agreement shall be terminated,
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cancelled and considered void ab initio and the parties shall have no duties, obligations, or
liability of any kind to any of the other parties for any claims, damages, injuries, or losses of
any kind arising out of the Agreement.

Section 16.12 Waste and Nuisances. The Grantee agrees not to commit nor to permit to
be committed any waste whatever and that it will allow no nuisance fo exist on the Premises and
will, when requested by the proper authorities, abate all nuisances at its own expense.

Section 16.13 Late Fee and Charges, Should Grantee fail to pay any amounts
due hereunder when due after such amounts become ten (10) days delinquent, Grantors
shall charge as late fees an additional one and one- half percent (1.50%) of the outstanding
balance due, commencing as of the date such amounts were originally due.

Section 16.14 Proof of Payment. No set-off in the payment of the consideration herein
shall be allowed unless signed by Grantors, its legal representative or assigns, and the proof
of the payment of tent shall be on Grantee in all controversies.

Section 16.15 Quiet Enjoyment, Grantors warrant and guarantee that they have the
full right and authority to enter into and perform this Agreement and to grant the rights herein,
and the Grantors covenant and agree that at all times during the term of this Agreement,
including any extension thereof, Grantee, subject to the County Sand Beach Ordinance and
the provisions, covenants, and requirements for public use and access defined in this
Agreement, the Lessee shall have quict and peaceful enjoyment of the Premises and of all
Grantee's rights, easements, appurtenances and privileges belonging or otherwise
appertaining thereto and shall not be disturbed or interfered with by Grantors or any person;
provided, however, Grantors do not warrant and guarantee quiet enjoyment as against the

State of Mississippi.

Section 16.16 Time is the Essence, Time is of the essence with respect to all matters
provided in this Agreement.

Section 16.17 Concurrent Rights. Nothing in this Lease is intended to circumvent or
supersede any concurrent rights that Harrison County, the State of Mississippi, or any state or
federal agency may have in the circumstances that may be applicable to the Premises or to the

Grantee.

Section 16.18 Reservation of Rights. Nothing in this Agreement is intended to grant,
convey, recognize, or otherwise consent to any claim by the State as to any portion of the
Tivoli Property, all of which claims are expressly reserved to Grantors and Grantees, who

deny any right by the State.

e —END OF TEXT OF LEASE- SIGNATURE PAGE FOLLOWS-——---em—-
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IN WITNESS WHEREOF, the parties have caused this Agreement to be duly
exccuted on the dates beside the signatures of their authorized representatives below.

Grantors:

CITY OF BILOXI, MISSISSIPPI

DATE: g _,_l__.&}."

Y BOARD OF SUPERVISORS
Grantee:
BILOXI CAPITAL, LLC
i
BY: ) DATE: s, /Z/ oz
7 4

Z DANIEL O. CONWILL /w MEMBER
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EXHIBIT “A°

DESCRIPTION OF OVERALL PROPERTY
OWNED BY TIVOLI
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Description:

Parcel "A" (BCL CONTROLLED PROPERTY NORTH OF US HWY. 90 FEE SIMPLE OWNED BY BCL BY
WARRANTY DEED)

Beginning at the intersection of the East margin of Holley Street and the apparent North margin
of U.S. Highway 90, having Mississippi State Plane Coordinates of : N=324985,2686 feet,
£=970627.9823 feet (datum NADS3); thence run N-00°51'01"-W along said East margin of
Holley Street, 1081.29 feet to an ny" Mark in concrete at the intersection of said East margin of
Holley Street and the South margin of Howard Avenue; thence run N-85°39'24"-E along said
South margin of Howard Avenue, 226.58 feet to a point; thence run N-88°21°03"-E along said
South margin of Howard Avenue, 67.09 feet to a point; thence run Southeasterly along said
South margin of Howard Avenue and a curve to the right having a radius of 262.68 feet, a chord
of which bears 5-78°47'55"-E, 98.66 feet, an distance of 89.25 feet to a paint; thence run
Southeasterly along said South margin of Howard Avenue and a curve to the right having a
radius of 1108.42 feet, a chord of which bears 5-65°45'28"-E, 44.32 feet, an distance of 44.32
feet to a point; thence run $-60°05'31"-E Southeasterly along said South margin of Howard
Avenue, 93.46 feet to a point; thence run $-53°14'41"-E along said South margin of Howard
Avenue, 75.25 feet to a point; thence run 5-48°58'05"-E along said South margin of Howard
Avenue, 92.23 feet to a point; thence run 5-48°59'33"-E along said South margin of Howard
Avenue, 280.89 feet to a point; thence run Southeasterly along said South margin of Howard
Avenue and a curve to the left having a radius of 350.00 feet, a chord of which bears 5-
69°27'26"-E, 244.74 feet, an arc distance of 250.02 feet to a point; thence run $-89°55'19"-E
along said South margin of Howard Avenue, 205,71 feet to the intersection of said South
margin of Howard Avenue and the West margin of Kuhn Street; thence run $-00°18'28"-E along
said West margin of Kuhn Street, 159.51 feet to a point; thence run 5-89°58'09"-W leaving said
Waest margin of Kuhn Street, 108.70 feet to a point; thence run S-00°56'03"-E, 264.05 feettoa
point on the North margin of Meaut Street; thence run N-89°47'12"-W along said North margin
of Meaut Street, 89.26 feet to a point; thence run 5-01°53'38"-W leaving said North margin of
Meaut Street, 318.64 feet to a point on sald North margin of U.S. Highway 90; thence run N-
85°11'56"-W along said North margin of U.S. Highway 90, 331.55 feet to a point; thence yun N-
89°06'53"-W along said North margin of U.S. Highway 90, 313.04 feet to a point; thence run N-
80°47'54"-W along said North margin of U.S. Highway 90, 430.70 feet to the point of Beginning,
containing 25.80 acres, more or less.

parcel "B (BCL CONTROLLED PROPERTY SOUTH OF US HWY. OWNED BY BCL BY QUITCLAIM
DEED)

Commencing at the intersection of the East margin of Holley Street and the apparent North
margin of U.S. Highway 90, having Mississippi State Plane Coordinates of : N=324985.2686 feet,
~970627.9823 feet (datum NAD83); thence run $.00°51'01"-E leaving sald North margin of U.S.
Highway 90, 157.83 feetto a point on the South margin of said U.S. Highway 0 and the outside
face of an existing seawall; thence run southeasterly along said South margin of said U.S.
Highway 90, the outside face of an existing seawall and a curve to the {eft having a radius of




1859.01 feet, a chord of which bears S-84°09'18"-E, 162.56 feet, an arc distance of 162.61 feet
to a point; thence run 5-86°36'51"-E along sald South margin of said U.S, Highway 50 and the
outslde face of an existing seawall, 201.77 feet to a point; thence run Southeasterly along said
South margin of said U.S. Highway 90, the outside face of an existing seawall and a curve to the
right having a radius of 2863.78 feet, a chord of bears 5-83°38'11"-E, 308.70 feet, an arc
distance of 308.85 feet to a point; thence run S-80°18'26"-E along said South margin of said U.S.
Highway 90 and the outside face of an existing seawall, 396.50 feet to a point; thence run S-
01°40'33"-E, 189.57 feet to a point on the North margin of the Mississippi Sound {Gulf of
Mexico); thence run along said North margin of the Mississippi Sound (Gulf of Mexico) the
following: $-86°56'20"-W, 14.55 feet; $-81°28'59"-W, 108.42 feet; N-79°56'06"-W, 72.69 feet;
N-75°59'45"-W, 108.73 feet; N-71°41'10"-W, 51.14 feet; N-63°03'15"-W, 48.27 feet; N-
71°05'08"-W, 95.35 feet; N-78°57'22"-W, 45,78 feet; N-82°45'56"-W, 50.91 feet; N-84°51'58"-
W, 43.30 feey; N-87°18'12"-W, 52.46 feet; N-88°47'51"-W, 52.39 feet; N-85°56'50"-W, 43.12
feet; 5-88°59°08"-W, 101.14 feet; N-88°06'06"-W, 50.24 feat; 5-88°22'36"-W, 88.23 feet; N-
85°38'57"-W, 45.87 feet 10 a point; thence run N-00°51'01"-W leaving sald North margin of the
Mississippl Sound (Gulf of Mexico), 201.40 feet to the Polnt of Beginning, containing 4.75 acres,
more or less.
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EXHIBIT “B’

PHOTOS
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Tivoli Hotel, one of Biloxi's great hotels from the 1920, took a hif from a barge in Katrina which
smashed the facade on the right side. Near this structure was the incomplete George Ohr Museum
and the Pleasant Reed House, an Afican-American sfructure recently removed fo the Ohr compound.
Kairina gutted the museum and destroyed the Pleasant Reed House. Photo from Mississippi Gulf Coast
Community College C.C. “Tex” Hamill Down South Magazine Collection.

On Mareh 11, 2006, the Tivoli with its smashed face still stood derelict and bondemned
Charles L, Sullivan

Update (February 2008) The Tivoli Hotel has been razed,

66
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EXHIBIT “C

LEGAL DESCRIPTION OF “PREMISES”
(SAND BEACH)
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TIVOLI LEASE DESCRIPTION
COMMENCING at the intersection of the North margin of U.
S. Highway 90, and the East margin of Holley Street; from said
point run thence S80°47’54”E a distance of 187.9 ft. to the
POINT OF BEGINNING; thence run S00°51°017E a distance
of 495.1 ft., more or less, to a point; thence run NB89°08’59”E a
distance of 80 ft., more or less, to a poinf; thence run
NO00°51°01”W a distance of 480.9 ft., more or less, to the North
margin of U. S. Highway 90; thence run NB0'47°54”W a
distance of 81.25 ft. To THE POINT OF BEGINNING. Said

parcel containing 39,039 square feet, more or less.
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Supervisor DAN CUEVAS moved the adoption of the following Order:

ORDER APPROVING THE CONSENT AND LEASE AGREEMENT FOR
PROPERTY IN CONNECTION WITH BUILDING A PUBLIC PIER (TIVOLI)

ORDERED BY THE BOARD OF SUPERVISORS OF HARRISON COUNTY,
MISSISSIPP], that the Board does consent to, authorize and approve the Consent and Lease Agreement '
for Prgperty in Connection with Building a Public Pier as attached hereto as Exhibit “A,” and authorizes
the execution thereof.

Supervisor KENT JONES seconded the motion to adopt the above and foregoing Order,

whereupon the question was put to a vote with the following results:

Supervisor DAN CUEVAS voted AYE
Supervisor REBECCA POWERS / voted AYE
Supervisor MARLIN R. LADNER voted AYE
Supervisor KENT JONES voted AYE
Supervisor NATHAN BARRETT voted AYE

The majority of the members present, having voted in the affirmative, the motion was declared

carried and the Order adopted on this, the 5% day of August 2024.



Prepared by and retusn to: Peter C, Abide
2355 Pass Road

Riloxi, MS 39531

(228) 385-1010

INDEXING INSTRUCTIONS: 8ection 33, Township7 South, Range
9 West Second Judicial Distrist of Harrison Migsissippd

STATE OF MISSISSIPPL
COUNTY OF HARRISON, SECOND JUDICIAL DISTRICT

CONSENT AND LEASE AGRERMENT FO RTY N

THIS CONSENT AND LEASE AGREEMENT (“Agteement”) is made, execnted, and
enlered by and between the
_ GRANTORS:
City of Biloxi, Mississippl,
a political subdivision of the Stite of Mississippi (the "City")
2.0, Box 429
Biloxi, MS 39530
(228) 435-6254,
aud
Hairison County, Mississippi
a political subdivision of the State of Mlssiss:ppi (the "Couniy™)
P, 0. Drawcr CC
Gulfport, Mississippi 39502
(228) 865-4110,
and

GRANTEE:

Biloxi Capital, LLC, ("Tivoli"),
aDelaware linited liability company ("Lessee”)
/o Michael I, Cavanaugly, Esq.

2526 Souith Shore Drive
Biloxi MS 39532
(228) 365-1941
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and shall b effective upon the Iatest dats ofthe full execution of this Agreciment on the signature

. page of this Agreement by the County, City and Tivoli. ("Bffective Date" of Agreement).

PREAMBLE:

WHEREAS, Grantors and Granice specifically acknowledge and agreo that Tivoli currenlly
owns {hat certain tract of Jand, comamonly known as the former Tivoli Hatel property (the “ivoli™
Property) extending from Howard Avenue southward through Highway 90 to the Mississippi
Sound, as more fully described in that cortein logal descrption attached hereto us Bxhibit “A”
which grants Tivoli fee simplo title (Parcel A by Warranty and Parcel B by Quilelaim) to the Tivoli
Proporty including all littoral rights and other appurtenanced therevnto belonging, extsnding
sontliward to the Misslssippi Sound;

WHEREAS, on the part of the Tivoli Property north of Highway 98, Tivoli proposes to
consteuct and operate 2 1300 room hiotel and casin with food service, entertahument and reczeational
enterprises that will be contiguous to the County and Cily's existing BEast Biloxi Boardwallk located
gouth of the ROW of Highway 90 and that further will provide public pedostring access to Tivoll's
proposed new musicipal publio pier located where a provions pier existed as shown in. the
photographs nttached hereto and anthorized in fhis Agreement that will serve tourists and xesidents
of the City, County and State of Mississippi, a8 well as patrans of Tivoli’s development;

WHEREAS, based on various statules, court decisions and precedent the County
oxelusively and perpetually controls the sand beach located Sonth of the toe of the seawall to the

Mississlppi Sound, within the Property owned by Tivoli. Additionally, ihe State has granted the
. City mdthe County the authority: :

(a) to consfruct or cause to be constroted, own, and meintain or cawse o be
malntained muniolpal piers for jolnt public and private use within the Poblic Trost Tidelands
seaward of upland fee simple parcels like the Tivoli Property and likewise seaward of the toz of
the seawall and soross lie surface of the Harrison County sand beach; and

(b) 1o develop, use, and leage to third parties state Public Trust Tidelands Grnoloding
fast tands like the sand beach, and fidelands and submerged 1ands) for joint public aud privale
veorentional and tourism economic development uses, tike the new municipal pier proposed inihis
Consentand Lease A greemont, where such uses, like thenew municipal pior, serve and are consistent
with the purposes of the Public Trust for Tidefands {the "Trust™), which authority is more fully
stated in Miss.-Code af 1972, §§ 21-37-15; 49-15-9; 49-27-1, et seq.; 59-7-1, ot seq.; 59-T-401, o
soq.; 59-15-1, of seq.; 29.15-5; and 29-15-13;

WHEREAS, in addition to the Tivoli’s authority to develop and use its own propexty aud
thie City's and County’s authority to develop, use, and lease Public Trust Tidelands by virtue of the
ports and harbors sintufos clted in the preceding "Whereas" parsgeaph of ihis Lease, ‘Tivoli, by
vlrtuo of Ils ownership in fee simplo of the parcel of uplands constituting the Tivoll Propety and
all appurtenances thereunto belonging, is vested with Hitoral rights within the area designated as
the In this Agreoment, iucluding, but not fimited to, the right to construct, or cause To bs
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constructed, own, and maintain, or cause to be maintined, a pier for joint public and privaly
veoteational and tourism economic developient uses, and tho right to construct such pier withou!
Tivoli ox the City having to pay any xent to the State orhaving to obtain. a tidelands lease from the
Secretary of State for these leased premises, which rights are more fully defined in the Miss. Code
of 1972 seotlons cited In the preceding ""Whereas" paragraph, and a5 affirmed in Bayview Land,
Ltd,, v. State, 950 So.2d 966, nt 988 (Miss. 2006) (*These |littoral] rights ate rights to reavonable
use.... and encourage commerce on the water...we find that the position of ... Trensure Bay
[regarding lictoral rights in the sand beach south of Hiwy 90) has merit in that they do enjoy sextain
littoral sights....”y and Miss. State Highway Comm'n v. Gilich, 609 20 2d 367, at pp. 375, 376
(Miss, 1992) ("They [Gilick] still have the [littorel] righis, pursuant to stahte.., to constrast any
beach structures they desire.");

WHEREAS, in order to alleviate concems from the State and certain Coastal cities that this
development would not make payments 10 tho State Tidelands Fund, the parties expuressly stale
4hat Grantee will pry the “In liew” payment to the Public Trust Tidetands Assessment Fond” as
required by statate, upon issuance of a certifiente of oconpancy for a casine on the Tivoli Propery;

WHEREAS, the County has certain avthority over the seawn!l and sacd beach under
Seotion 65-33-51, Miss, Code of 1972, and further the County is vested with en casement to the
sund benoh countywide and on the site and holds the sand beach ensoment in trust for the public
(the "Saud Beach Basemont), as s moxo fully defined in the County's Sund Beach Ordinance, on,
1. 1 of the unpublished Addendutn to the ¥inu! Judgment (“This suit was instituted for the primary
purpose of having the easement from the county to tho teenty-six mils man made beach declaced
yalid™), and 4n the Final Judgment, dated October 8, 1970, in USA v Harrison Couniy,
Misslsaippi, et al,, Civil Action Number 2262, in the U.S. Dist, Ct, 8. Dist, Of Miss,, 8. Div.
(1970) (“The record owners ., of the property adjoluing and rbutting the sand beach are the owners
of ripacian and fittore! rights, including Both common law rights and statutory rights... Such riglits
inotude all riparian and Hitoral rights heretofore geanted by the state of Mississippl in the beach
and i the water southerly therefiom." [Fioal Judguent, 47; “[The rghts defined hecein ame
gubject to the xeasonable exerelse of any power vested in...municipalities, to create, opexate
andmaintain....plers and ofhersuch facilities” [Pinal Judgement, p, 5]); and as further claborated
in the opinions ofthe 5% U.8, Cir. Ct of Appeals that preceded and authorized the Distdol Cout’s
Final Yudgment snd Addendum: ULS. v. Harrison County, 399 F.24 485 (5th Cir. 1968), and UK.
v. Harrison County, 414 ¥, 2d 784 (5th Cir. 1969);

WHERRAS, the State, as Trustee of the Public Trust Tidelands, mcting through ifs
Legistature, witich ig the sole policy nuaker for the Trustee, has granted the Cownty the anthority,
without the Couuty or its asslgus linving to obtain a tidelands leaso from the Secretoxy of State or
pay any rent to the State, to consfrict, Own, and matntain the public sand beach lying seavard of

the too of the seawall, with due respect to any littoral rights, and foxther to dovelop, use, ond 1ease

to thitd parties state tidelands (including fist Jands like the sand beach, tidelands and suhmergod
lands) for Joint publio and privato reorentional and taurism economio dovelopment uses, hkn the
siew suunicipal pler proposed in the Agreement, where such uses serve and are consistent with the
putposes of the Trust, which authority Is more fully stated in Miss. Code of 1972, §§59-9-21, 65-
33.1, 65-33-47, 65-33-51; 59.7.1, ef seq.; 59-7-401, ot s6q.; 50.13-1, ot seq.; 49-15-9; 29-155;
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§29-15-13;

WHEREAS prior ownets of the Tivoli Propexty built and maintained a pler on the Leased
Premises for many years, as evidenced by the photos identified as Exhibit “B” without having s
tidelands lease from the State and without paying any rent ta the Btate;

WHEREAS, the Grantors have determined that this Consent and Lease Agreement and
Tivoli's subsequent redevelopment of, and enhancements to, a municipal pler on the subjeot
proporty will, within and for the City, County, and Stale, increase employment and tax revenve,
promote economic devolopment; and serve higher public putposes of the Public Trust for
Tidelands throungh providing and fucilitating public access to the {idelands and the Mississippi
Sound for recreation, fishing, and matine commerce; furthet, Grantors have determined that ft isin
the best Intercsts of the health, safoty, and welfave of the citizens of the City, County, and State of
Mississippi for the City and County to enter into this Agreoment with Tivoli;

NOW THEREFORE, the Grantors and Grantee do hereby agree that the flndlngs,
conoluslons, and stafements of fact contained in the foregoing Preamble arc hereby adopted,
ratified, and incorporated in this Agreement, and do hereby agtee to the following tefms and
conditions of this Agteoment;

ARTICLE 1 GRANT

Secflon 1.1 Land and Tmprovements, For aud in considgration of the mutual promises,
covenatits, and conditlons stated in this Agreemont and further in consideration of Ten Dollats
($10,00) cash in hand pald and the payments as contemplated by this Agreement to be made by
Grantes, tho recelpt and sufficiency of which are hereby uoknowledged, Grantors hereby consent
and Lease to Granteo, and Grantor hereby accepts from Grantots the tight to loase and conirol
access over that area identified in Bxhibit “C") controlled by Grantors, (horein referved to as the
Promises”). The Premises consisfs of certain sand beach lying sbove lands owned by Grantee., The
grant of the Premises I9 subject to the covedants and conditlons for public vse and access stated in this
Agreement and inoludes (g) the City and County's Infeiosis, as political subdivisions ofthe State subjecl to
(b) the covenmnts and conditions of the Coudty's Sand Beach Odinance and the Final Judgment and
Addendum fo the Finad Judgment of the U.S, Distrot Cawst for the S, Dist, of Miss,, S. Div,, in Unifed Siwles
of Aterioa v. Harvison Cornly, Misslesipp!, ¢t «l, Civit Action Nuviboy 2262 entered October 8, 1970, and (c)
the non-exclugive use of the County's Seawall Eagement and Bast Bilox] Boardwalk, Granteo shall have
vensonable acaess fo the roadways of the City of Bilox! for egress nnd ingress (o the Premlses to
accommodate G 1 antee's operations.

ARTICLE 2 TERM

Seetion 2.1 Term nnd Renewnl Ternt. The Tetmn of the Agreement shall be
forty (40) years (the "Term"). The Term of the Agreement shall commence upon
the Effective Date, Upon slxty (60) days notices to the Grantors prior to the -
expiration of the Tenm of this Agreement, the Grantee may renew the Agresment for
an additional twenty-five (25) yents (the “Renewal Term®™) under the sane terms and
conditions as the otiginal Term. Notwithstanding the foregolng, in the event that
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Grantee is unable to construot its proposed project notth of Highway 90, Grantee may
elect with ninety (90) days written notice to the Grantors to terminate this agreement,
in which event, this agresment shall termitate and the parties shail have no forther
obligations to one another following termination, other than indemmity provisions
which survive termination, and the Grantors shall refain all other consideration paid
to them prior to the termination.

ARTICLE 3 CONSIDERATION

Section 3.1 Base consideration, Grantee shall pay Grantors as follows:

A. Grantes shall pay the sum of Five Thousand Dollars ($5,000.00) to the Grantots
upon execation of this Agreement, as consideration for exeoution of the Agreement.

B. Grantee shall also pay to Grantors One Thousand Dofllars ($1,000.00) per month
(the "Basge Rent™), payable in advance on the first day of cach month, begioning on
the Cominencement Date defined in this Agrecment.

Section 3,2 Commencement Date, The Considoration shall commence on'the fimst
day of the calendar month following Grantee’s completion of the proposed picr signified by
the Jsmmnce of a permment certificate of oceupancy to Grantee for the pier by the City (the
"Commencerent Date".) .

Tivel shall pay Consideration monthly on or before the tenth (10%) doy of the
month from and after the Commencement Date.

Tivoli shall pay the Consideration to the County and the City simultoneausly by paying
each of them one-half (1/2) of the Consideration due for the month of psyment. The Geutes
further reserves the right to prepay sny portion as it may deem approprinte.

All Congideration shall he payable at the seat of govermnment addresses stated in this
Agreement for the City and County, respectively, or at such other place as Grantors way
designate in writing.

Five (5) yeats after the Commencement Date and for each five-year pexiod therealer,
the Considetation shall be increased by the amount of the increase of the Consumex Price
Tndex, All Urban, for the prior five-year period), as published in the Wall Strect Journal. Inthe
ovent the Consumer Price Indax, A}l Utban, is no longer avallsble, the Gramtors shall
designate an altetnato index rate which Is the closest in pature and calculation of the Consumer
Prico Index, All Usban, in cffeot on the Bffective Date,

Section 3.3 Triple Net, Itis the intention and agreement of Grantors and Grantee that
{he Congideration heroin specified shall be net, nel netto Grantors in each year duting the Term
of this Agreement and any renewal term; that all costs, expenses, taxes, charges, utilities, and
obligations of every kind relating to the Proniises (excluding maintaining the Sand Boach),
including, but not limited to the costs of maintaining and repairing the picr constructed on e
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Premises from and after the Commencement Date, whioch may arise or become due duning the
Tottn of this Agreement, shall be paid by Grantee; and that Grantors shall be indemnified by
Cirantee against such costs, taxes, expenses, utilities, charges and other obligations.

ARTICLE 4
CONSTRUCTION, ALTERATIONS AND EQUIFMENTY

i

Section 4.1 General, Grantee shall at its own cost and expense, renovate the existing
damaged pieepilings and construet a new poblicmunicipel pler on the Prewises for the uses desoribad
i Aticle § below, Grantee shall submif to the City and County a rendering of the proposed
consteuction for the pier prior to commencement thereof. All such construction shall be done in
good workmanllice manner and shall be in compliance with all applicable laws, codes, ordinances,
rules, regnlations and orders of federal, state, and local govemmental bodies and agencies having
jwisdiction over the performance of auch construction work, Grentors shall cooperate with
Gratitee's offorls n obtaining govemnmental consents, approvals and permits, provided all peeeit
fees shall be paid by Grantee.

Hectlon 4.2 nitial Construetion. Pror to Initial Construction, final bmilding plans.and
specifications shall be submitted to Grantors for approval, Provided such plans and specifications
ato {n substantial performance with the drawings, renderings and/or plans fumished by Grentee as
set fortls In Section 4.1, suoh approva! ghatl not be wnreasonably condifioned, withheld or delayed.

Soction 4.3 Time to submit plans, Commence Constriction and Completo
Clonstruction, Grantee shell submit final building plans and specifications for the pier to the
appropriate bullding deparfment(s) with buildings plans for the hotel described hersin.,

Section 4.4 Mechanics or Workman's Liens, Grantec shall (1) keop the Premises
ot all times duting the Term hereof free from mechanics” liens and other Tiens of like natare created
or claimed by reason of transactions made by Grantee, and (2) at alf times folly pratect
and indetnnify Grantors against all such fiens or claims which pauy ripen into such liens
and all expenses arlsing from such Heos or dlaims, If Grantee shxll elect to contest any
sueh olaim or lien, it shall, within thixty (30) days afterwritten notice of such olaitn ar Hen,
furnish Grattors a bond of a responsible corporate surety, jn the amount claimed,
sonditioned on the disoharge of sald claim or licn. If a final judgment establishing the
validity of sald lien or olaim for any amount is entered, Grantee shall pay and satisfy same
at once. As to the mechenics' liens or other liens of like nature created or claimed by
renson of ttansactions made by Orantors, Grantors shall keep the Premises free of same,
indempify Grantee, furnish Grantee with a bond, and pay and satisfy valid liens, all in
aecordance with the same requirements as ave imposed upon Grantea aforesaid.

ARTICLE 5 USE

Soction5.1 Genexnl, Subject to the conditions for public use and access provisions defined
In Section 1.1 (the Grant of Premises) of this Agrecment for joint public and private use of, md
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access to the Premises, Grantee shall be entitled to the use and possession of the Premises from
ond after the Bffective Date of this Apreement for the purposes nnd uses provided in this
Agreemont, Grantee shall use the Premises, for non-gaming recreation purposes, faolitics and
aoltvities ncluding, but not limited to, retovation, construction, operation end maintenance of 2
public munioipal pler and other incidontal marine and recreational purposes and shall be ingluded
as an {ntogral amenity 1o any development proposed by Grantes on its property North of Highway
90 snd serving public putposes of the Public Trust for Tidelands to enhisuce, infer alia, the public
and private opportunties for recreation, fishing, sailing, boating and marine sporls, and make
avaifable public and private use and enjoyment of the munioipal pier on the Premises, Grartoe
shall aot use the Premises In such a manner as to violate any applicable laxy, mle, ondinance, or
vegulation of any goversmental body. No gaming shell be allowed on the municipal pies, nor any
vessel docked or berthed at the aren, nox any other aren of the Promises.

ARTICLE 6 MAINTENANCE

Section 6.1 Genoral, The Premises are accepted by Grantes "as is" in their prosent
condition, Except as otherwise provided herein, Grantee shall at all times during the Term
of this Agreement and at its own expense keep the Premises in good order, condition, and
ropair, and shallmake all repairs thersto, ordinary, and extraordinaxy, that may berequired
dutlug the Term hereof, except for maintenance and repair of the sand beach which shall
continue fo be the responsibility of the County, Grantee shell indemnify and save hamless
Grantots agalnst and from any loss, costs, damage, and reasonsble expenses axising omt of or in
connection with Granted's use of the Premises, or any part thereofl

Secfion 6.2 Grantors' Obligation, Grantors shalt have no obligation to maintain the
ples on the Premises, However, Grantors shall provide casements for tho necessory ntilities to
gervice the improvements made by Grantee, should such éasements be necessary,

Soction 6.3 Grintec's Qbligution. Grantee shall, asrequired by this Agreement, maiatain,
tepalr, and replace the items comprising the pier on the Premises, including but net limited
to pilings, boards, steps, and straotural portlons of the pisr to be constueted upon the
Premises, and all wiring, plumbing, conduits, aud other utilities which service the plor and the
Premises. Grantes shall deliver the Premises to Grantors on the expiration or termination of
this Agreement in good repair and condition, reasonable wear and tear excepted and fres and
clear of all material Hiens or enoumbrances areatad or olainied by reason of transactions made

by Grantee.

Scetion 6.4 Repatr nnd Mainienance. Grentee shall, os its own expense, make all repairs
and zeplacements fo all improvements constructod by Granteo onthe Promises whiclimay befrom
fime to time become heoessary, including but not llmited to repairs to any ofibe following that rony
become part of the final approved plans and specifications pertaining to the pior and aocvess to tho
plers the plpes, heating ventiletion and aly conditioning system, plumbing system, wi_ndew glass,
fixtures, and afl appliances, appurtonances and equipment used by Lesses in connection with the ,
ocoupancy of the Premises. Al such repnirs and roplacements shall bo made promptly, as and
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when necessary. All repairs and replacements shall be of equal quality tothe work and rontesials
exIsting after the jnitial construotion of such mprovements, In the eveat of tie filure of Grantee
1o make such tepairs of replacements, Grantors may, but shail not bo xequired fo, make such repaics
and roplncements for Grantee's account, and the expense thereof shall constitute and he collsctable
as additionnt Consideration; provided, however, Grautors must fivst give notice to Grantes to cuee
such default {f.e., make the repair) wilbin a reasonsble amount of time.

ARTICLE 7 UTTLITIES

Section 7.1 Initial Connections, Grantors warrant to Grantec that Grantors will cause
the necessary mains and conduits in order that water and sewer fapifides, electricity,
telephone, internet, aud ottier ntitities necessary to initial conduct of Grauted's intended business
to be made availshle for conneetion within the Premises. Xt is voderstood that all services
hereunder shall be furnished by public ufilities and ot by Grautors.

BocHon 7.2 Grantes's Obligationa for Chiarges, The Grantee shall be solely responsible
for and shall promptly pay all charges, when due, for water, sewor, ¢lectricity, telephone, and any
othtor ytility used upon or famished to the Premises. Tho Grantee’s obligation to pay for suvh
utitities shall commence as of the commencement of operation of aetivity.

ARTICLE 8 TAXES AND ASSESSMENTS

Soction 8.1 Renl Property Taxos, Grantee shall pay, prior to any dlinquency, all reat
property taxes nssessed and lovied againat fhe Premises, ifany.

Section 8.2 Personal Property Tixes, Grantee shall pay, prior to delinquency, any and EH |
potsonal property taxes, if any, lovied against Grantee's Improvements, fixtures, equipment,
fusniture, end other personst property lacated upon the Premises.

Section 8.3 Contests, Grantee shall have the right to contest the validity or amauat of
any taxes, as permitted by Taw, and may delay payment of the real estate and/or personal
property taxes pending the resolution of a contest made it good faith and diligently pursved to
completion,

ARTICLE 9 INSURANCE AND INDEMNITY

Section 9,1 Indemnification. Grantors shall not be liable to Grantes or Grantee's
employees, agents or visitors, ot to any other person whosoevar, for any injuxy to passon
or damage to proporty in or occurring upon the Premises or of any other person
the Premises under express or implicd invitation of Granteo, or canged by the Premiscs
becoming out of repair, ox caused by lenkage of gas, oil, water or steam ox by electriocily
cmanating from the Premises, or duc to any other cause whatsoover (except to the extent .
thut any of the foregoing are due to Grantors' negligence or misconduct or breach of its
obligations heteunder) and Grantee agreed to carty general linbility insurance as set forth

Fage § of 2}



in this Agreement for the purpose of saving Grantors harmless to the extent of such
coverage,

Section 9.2 Genoral Linbility Insweance, Grantee aprees to inderanify and save Grantors
hareless from all olaims for damages, to goods, merchandise, persons, and other property in or
upon the Premises, and any platforms of Granteo, arising out of or occasioned by Grentes's use or
ocoupancy, excepl such damages resuliant from the nepligence of Grantors, itsugents, servants, or
smployees, or caused by Grantors' fallure to perform any of its obligations hereundsr,

Grantes shall, during the term hereof, carry a single limit policy of gensral liability
insuranco in on amount of not less than ONE MILLION AND NO/100 ($1,000,000.00)
DOLLARS for injury to persons and/or damage to property {combined single limit bodily
Injury and property damage), occurrlng in orupon the Premises. Such insurance moy be carried
under a blauket policy covering the Promizes as well as other locations in which Grantee or
uny of its affiliated or subsidiary corporations or ather enditics may be interested., Grantes will
promptly fiurnish Grantors with a certificate of sald coverage when requested by the Grantors,
In the year following each five-year interval of the Initial Term and any renewal termn of this
Agreemont, the Grantee shall rdjust the amount of general liability insrance to be anamount
reasonable suffisient fo reflect the consumer price indeox incresses during such interval,

Sectlon 9.3 Addifional Named Insured: Act of Default, All pulicies of insurancs
vequired hereby shall include Grantors as an additional named insured.

Fatlue to have Grantors included and named asan additional named insured on any suth
poHoy shali be considered an act of default.

Notwithstanding the provisions of Section 16 of this Agresment, should such defiwit
continue for a perlod of ten days after notice of default by Grantors to Grantes, Gremtors may, but
ate wnder no obligation, putchase lnsurance coverage to protsot Grantors” interests only in the
premises end its improvements, in which caso the cost of such insuranco shall be considered as
ndditional conslderation due immediately fiom Grantee.

Tha Grantots shall have the right to terminate the Agreement upon the dxpivation ofminely
(90) days from the dato of such Notice of Defiwlt shovld Grantes fiil to comrec! such, onission or
oxolusion and have Grantoss added as an additional named insured under sach policy.

Should doy Joss ocenr at e Hime when Grautors are not included as an additional named insured
under Grantee's insutance policy Grantors shail have and be ontitled to an equitable lien on such
insurance policy and any payments to be mado under the torins of sume for the Joss, 1o the extent

#llowed by law,

Section 9.4 No Hazardons Use. Grantee will not permit the Premises to be used for any
purpose which would tender the Insurance thoreon void or the insurence risk ultea hazaxdous, it
being undetatood and agreed that e vse of the Promises and pler to be construoted thercon in the
proper eud ordinary conduct of Grantee's business for the purposes sct forthx above shall not bz
congldered In violatlon of this Seotlon,

Section 9.8 Waiver of Subrogation. Récoguizing that Grantors are govemmental
subdlvisions of the State of Missiesippi, aud thus to the extent but only to the extent allowed wnder
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taw, Grantors and Grantes hereby waive any Tights cach may have agalnst the other on account of
any loss or damage ocoasioned to Grantors and Grantes, as the case may be, their xospective
property, or fo the Premises or its contents, arising from any risk covered or required to be covered
terounder by fire and extended coverags insurance, but to the extent of paymeut or compensation
by such covetage only, Grantors and Grantee, each on hehalf of their respective insuxance
companies insuriug the foregoing ngainst any such loss or damage, waive any right of subrogation
that they may have apainst the other, Grantors aad Grontee shall provide written notice to their
respeotive insurers of the provisions of this waivor and relesse and have thelr insurance policies
endorsed to prevent invalidation of insurance coverage by reasonof this waiver and release, Should
the insurer of olthes party require on additional pramium or cost in consideration of inclusion of
the endorzement, it will be the responsibitity of the party benofiting there from to pay such
additlonal costs and, if niot patd, such benefiting party will lose the benefit of this Section.

Section 9,6 Indemnificatton for Most Liguor Linhility. Grantes will defend, inderanify,
qnve free and hold harniless the Gratitoxs for any acfion ordamages, Including, attormey’s fees and
costs, resulting from a claim relating to host Tiquor Hability.

ARTICLE 10 SIGNRS

Seefion 10.1 General. With the prior approval of Grantors, which such approval shall
siot be unreasonably conditfoned, withtheld or delayed, Grantee shall have the right, at itz sole cost
and expense, to inatall such signs es it may desire on the Premises which otherwise coroply with
applicable laws,

ARTICLE 11 ASSIGNMENT, SUBLETTING

Section 11.1 General, Grantes may not assign this Agreament, or iy inlerest horein, or
sublet the whole or sny part of the Premises, not fransfer majority interest or cffective
contro! of or interest in Grantee which would effectively transfer control of the subject
premisen to persons or parties other than those currently owning majority intevest in andfox
exeroising effeotive contro! of Grantee, without the prior written approval of Grantors,

which shall not be unraasonably conditioned, withheld or delayed. Any such approval -

by Grantors will only be with the approval of the intended Assignee by Grantors and
will be sonditioned upon the express assumption by such assignes or puchager of all of
the Grantee's obligations and linbilities herennder. No request for approval of assignment
or teansfor of the Agrcement or any interest therein or in Grantee will be allowed or
effeotive unless Granteo is in sll respuots in compliance with all obligations hereof.
Notwithstending the foregoing, the Greates shall have tho right to pledge and/or assign this
Agrecment as collateral to any Lender who is providing finanoing on the project descdbed
fieroln without the prlor wiliten consent of the Grantors, In the event of any such
asslgnment Grantec shall provide Grantors with writtan natiee of the same.
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ARTICLE 12 RIGAT OFENTRY

Section 12.1 Right of Entry and Obligation to Make Repatrs, Grantoxs reserves the
right durlug the Term of this Agrecment to enter the Premises at reasonable hours and with
veasonsble prior notice, and for the purpnse of inspecting the Premises and tomske such ropairs,
addifions, or improvements as Gtantors may deem necessary for the protection ond
preservation of the improvements and Premises; butGrantors smanot bound to make any xspairs
whatever éxcept as hereinafter stated, nor to be feld Hiable for any demage in consequences
of leaks, nor for {he stoppage of water, sewer, gas or drain pipes by resson of freczing ox any
other omuse or obstructions, nor for any other deftcts abont the picr and Premises, Grantes
having exaviined the same and being satisfied therewlth, but should such leaks, obstructions,
frozen pipes, stoppages, or other defeots about the pler and Premises occurting during the
Term ofthis Agreetent, orwhile Grentee I ocoupying the Preiniges, then Granteezhallvemedy
the same promptly ut Grantec's expense, unless Grantors by written instrument undertnkes to
do the same promptly. Granteo shall maintain the Premises in good order and repair, other
than the sand beach which it is not required to maintain,

ARTICLE 13 CASUALTY

Section 13,1 Substantinl Destruction. If the inprovements to be located on the Promisss
nte materially datmaged or destroyed by fire, hurricane, stomm, or other casually (50% or more of
replacement cost), Grantee shall have e option ta (¢) terminale the Agreement with written
sotice to the Grantors; or (b) to xepair and restore the Prenises, inwhichevent this Agreemant shall
comuin in full force and effect while Grantes proceeds with doe diligence to xepair and restoro the
Promises to substantiaily the same or better condition as prior to such casualty, In the event Grantes
cleats to continue with the Agreenent, Grantee shall promptly commance repaix and rostoration of
the imptovements it instatiod on the Premises to substantially the same or better condition as peior
o such casualty and complete such repair or restoration o quickly as is commercially reasonable
1o do.

Section 13,3 Partial Destruction. In the event the jmprovements to be [ocated on.the

. Prenises should be damaged or destroyed by fire, hurricane, storm, or other oasualty, Grantes

shall give written notice thereof to Grantors within a reasonable time, not to exceed five ()
business days. Ifthe Premises shall e damaged by fire, hurcicane, stormn, or other casualty,
but nof to such extent ns to be substantially destroyed (50% or moro of replncemeant cost) and
such rebuilding or repair can be completed within one hundred oighty (180) days of the
casunlty, Granteo shall proceed with rensonable diligence to rebuild aud repair the
improvements it made to the Premises to substantlally the condition, or better, in which it
axistod psior to such cesuslty, subjeot, howevez, to any upusual delay in the issuance of any
yequited bullding permits and offier required governmenta! and third paty approvals, thatall
infrastracture for required utilities remains availableto the Premiscs, and that all Insuransothat
may be necessary and othetwise prident to maintain is availuble on 2 commexcislly reasondble
basls, If any requived building peomits and ofher required govemmental and third-pady
approvals ornnot bo obtained within said time or if all infrasteacturs for required utilities
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remains unavailable to the Premises for such time, or if all insurance that may be uceessary
and otherwise prudent to maintain is unavailable on a coramercially reasonable basis, such
event or such casualty shall be considered to be Substantial Destruction as the election of the
Ghrattee.

ARTYICLE 14 DEFAULT OF GRANTEE

Section 14.1 Events of Default, In addition o auy event identified elsewhere herein, the
following avents shall also bo deemed to he events of dofault by Grantes under the Agreenent:

14,11 Grantee shall il to pay any installment of the consjderation end
such fallure shall continue for a period of thirty (30) days after the duc date of suchinstallment.

14,12 Grantes shall fail to comply with any {erm, provision, or covenant
of this Agreement, other than the payment of copslderation ot nsturance, and such failure shall
continne for a period of thirty (30) days after Grantors' written notice theceof to Grantes.

ifi.LS Grantee shall file & petition under any section or chapter of the
Bankruptey Code, as mended, or under any similat law or statute of the United Stales orany State
thereof; or Grantee shall be adjudged bankrupt or insolvent in proceedings filed aguinst Grantec
thereunder. '

14,04 A receiver or trustes shall e appointed for ell or substantially alt of,
the ssets of Grantee; provided, however, that no default shall cccur under this Seotion 14.1.4
50 long as Orantee contises to pay the Consideration and is not otherwise indefzoltunder any
other provision of this Agreement,

14.15 £ Grantee elects in-writing to abandon thy Premises and coases o pay
{he Consideration.
14,16 Assignment or subletting by Grautee shall be an sot of defiult unless

such assigument orsubletting is firstapproved in writing by Grantors orunless otherwise pormitted
under thig Agreement under Article 11 hereof,

14,17 Grantee shall fail o huve in effect or muintain insurance herein
required o Preroises which includes Grantors as anamed insured along with Grantee, inwhich
opse the provisions of Artlole 9 shall apply. '

Seetton 14.2 Remicdies of Grantors, Except as ofherwise provided herein, upon the
occurrence of any act of default, Grantors shall provide written potice of such defmlt io Grantee.
Tn addltion to any other remedies allowed hereunder or by law, and unless otherwisoprovided hevcin,
Gratttee shall have thixty (30) days from the date of such notice 1o cue any defoult vatder the
agreoment, unless the cure cannot reasonably bo completed within thicty (30) days, in which event
the Ciantee shall have an additional reasonable peried of titac to complete the enze providad it
commenced ihe cure within the original thirty (30) day period and has continued with reasonablo
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commercial efforts, Should Grantee fail to cure any default hereunder, Grantors shall have the
opttonto pursue any one or more of the following remedies vfter giving written notice to Graniss
of the event of default as required herein and after the passing of the appropriste time to cure snch
default ag provided herein:

14.2,1 Tenninate this Agreement, in which event Grantee shull immediately
surtender the Premises to Grantors, and if Grantes fails so to do, Grantors may, without prgjudice
to any otlier remedy which It may have for possession or amearage in Consideration, enter upon
and teke possession of the Premises and expel or remove Granteo aud any other person who may
be occupying snid Promises or any part thereof, by force if nocessary, without being linbls for
proseoution or any elaln of damages therefor; and Grantee agtess to pay to Grantors on demantd
the amount of alt loss and damage which Grantors rany sutfer by reason of such teomination,
whether through inability to re let the Premises on satisfuctory terms or otherwise,

14,22 Enter upon and take possession of the Premises and expel orxemove
Grantes and any otherperson-whomay be ocoupying the Promises or any part thereof, by force
if necessary; end Grantee agrees fo pay to Grantors on denund any deficicnoy that may erise
by reason of suoh re-letting.

Section 14.3 Operation of Agreement. It shall be considered an act of defaull i€ after the
Inftial construction of the piek is complete and open to the public, the picr o any xeplacement fails
to be open and usable for a petind of 90 days conscoutively, or for less than 180 days during any
onlendar year for any reason other than Substentia! Destruction or Partial Destraction as desoribed
above.

ARTICLY 15
CONDISERATION PAYMENT AND NOTICE

Yection 151 Genersl. Bach provision of this instrwment or of suy applicable
governmental laws, ordinances regulations and other requirements with reference to the
sending, mailing or defivery ofany notice or themaking of any payment by Grantee to Grantots
shinll bo deemed to be complicd with when and if the following steps are token. AN
Consldezation nnd other payments required to be made by Granteas to Grantors heyeunder shall
be payablein cash to the Clty and County (with onc-half (1/2) ofthe total of eachreut payment
to e pald to erch to the Cliy and County) either (a) by clectronio transfer o City and Connty
bank sccounts, respectively, for which City and County shall within a ressontble time after
executing this Agreement nofify the Grantes in writing of the account numbers and eloctronic
teansfer information; or (b) by cheoks delivered to their respective seats of government at the
following addresses:

Ciiy of Bilox{, Mississippi. City Hall

140 Laneuse Strest
Biloxi, MS 39531
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Harrison County, Mississippi
Harrison County Courthouse
1801 23 Avenue

Gulfport, Mississippi 39501

or atsuch other address as Grantoys may speoify from time to time (by twenty {20) days piior
wrlten notios delivered in accoxdance herewith) and shnl} be deeed recolved only when
potual collected fimds ave in the acconnts of Grantors. In the event any check or instument
drawn by Grantee and delivered to Grantors as payment for any sum due hereunder is
dishonored o refused puymend, it shall betreuted as if no payment had beenmade.

Any notice ot document required or pemitted to be delivered hereumder shall bedeemed to
be delivered whether actually recelved or not when deposited in the Uniled Staes Mail,
postage prepaid, Repgistered or Certiffed Mail, Refurn Receipt Requested.  Altematively,
notice may be delivered hereunder by personal service on. the parties or by successfully
transinitted facsimile addressed to the parties hercto at the respective addresses set ont
opposite their names below, or such other addresses as they have theretofore specified by
written notice delivered in accordance herewith:

Grantoes

Biloxd Capital, LLC

Dantet O, Conwilt TV, Member
400 Poydtas Street, Sulte 3100
New Ovleans, LA 70130

with & copy to

Michae} F, Cavanaugh, Esq.
2526 South Shore Drive
Biloxi MS 39532

Grantors!

City of Bilox

¢/o Mayor of Biloxi
City Hall

140 Lambuse St
Bitoxi, M8 39530
With a copy tor

Poter Abide, City Attorney, City Hall

140 Lamause St.
Biloxi, Mississippi 39530
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Harrison County, Mississippi

o/o Prestdent, Board of Supervisors

Henison Conaty Coutthouse 1801 23 Avenuo
Guifport, Mississippi 35501

‘With s copy to:

Tira Holleman, Attorney for Bd, of Supervisors Harrison County Courthouse
1801 23" Avenyie .
Gulfport, Misslssippi 39501

ARTICLE 16 MISCELLANEOUS PROVISIONS

SecHon 16.1 Tax Incentives. The parties agree that Granteo shall be entitled to apply
for all tax hentives, credits, or other payment or reimbursement from any governiental of
quaﬂ;sgovetmnental authority due to the nature and extent of Grauteo"s work in and/or on the
Premises.

Section 162 Captions and Section Numbers, The vaptions and section and article
numbeérs appearing inthis Agreement are inserted only 63 8 matter of convenience and inno way defing,
limit, construe o deseribe the scope of intent of such sections or articles of this Agreement, or in
any way affect this Agreement,

Qeellon 16,3 Congent, Whenever the consent of sither party is required to foke an action
under the terms of this Agreement, unless otherwiso provided lierein such consent shall niol be
pnreasonably conditloned, withheld nor delayed,

Soetion 16.4 Ixpenses and Attorneys' Fees, To tie vxtent not prohibited by lnw for
a goverpmental body, if elther party incurs any expense, including reasonable attormeys' fees,
in conneclion with any action or proceeding instituted by cither party by reason of any defhalt
or alleged default of the other parly herennder, the provailing party in such ection or
proceeding shall be entitled to rocover its said rensonable expenses from the other pary.

Sccfion 16.5 Brokevage Commissions and Findex's Fecs. Bach of the parties
roprosents and warrants that it hes engaged no broker or finder and that no olnims for
brokerage commissions or finder’s fees will arlse in connection with the execution of this

Agresment, To the extent not probibited by 1aw for a govemmental body, each of the parties
agrees to indemnify the other against and hold it harmless, fom all liabilitics adsing fram any such

olaim for any sach commissfon or fees arising on acoovat of'ils acts or omissions ncluding, without
fimitation, thecost of reasonable stonueys' fees in connection thecewith).

Section 16.6 Remedies, Cumulative, The various xights, options, eleations, powers antl

remedios contained in this Agreement, including the rights heroln granted to teominale this
Agreoment, shall be construed 23 cumulative and no one of the shall be exclusive of any of the
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others, o of any other logal or equitable remedy which either party might otherwise have in the
svent of brench of default in the terms hereof, and the exercise of one right or remedy by such party
shall not impait ita right to any other right or remudy until alf obligations imposed npon the other
party have been fully performoed, Tt is infended that each of the sgreements and covenards of
Grantors and Grantae set forth herein be deerned both a covenant and & condition.

Scetion 16.7 Governing Law, Jurisdiction sud Vepue This Agrcement shell be
intetproted and construed undor the laws of the State of Mississippi, with jurisdiction and
venut in the Second Judioial District of Barrison County, Mississippi.

Seetion 16.8 No Parigershlp, Nothing contalued in this Agresment shall be deemod or
construed by the pasties hereto or by any third person to create tite telationship of principal end
agent or of partnetship or of joint venture or of any association, between Grontors and Grantoe, aud
nelther the method of computation of consideration nor any other provision contained in this
Agreoment-nor any aots of the parties hereto shatl be deemed to create any relationship betwesn
Grantors and Grantee other that the relatiouship of Grattors and Grantes.,

Section 16.9 No Wakver, No waiver of any default herevnder shull be fmplied from
any omission by either party to teke any action an account of guch defult if such defiull persists
ot is repeated, and no express waiver shall eifect any default other than Uiz defanlt specified in
the exgtoss waiver, nud then only for the time and to the extent thexein stated. No delay or
oinisslon by either party hereto to exercise any right or power aoceruing upon any note
compliance or default by the other party with respect to any of the terms hereof, or othecwise
acoruing hereunder shull impaic any suchxight or powerto be construed to be a waiver thereof,
One or mote waivers of any breach of nny coverant, term or condition of this Lease shall not b
construed a3 awaiver of eny subsequent bregch. of the same covenant, tem, or condition. The
consent or approval by a parly requiring the former parly's consent or approval shall not be
despued to waive or render unnecessacy such formar party’s consent or appraval to or of any
subsequent similax acts by the other paxty.

Seotion 16.10 Entive Agreement; Amendmenty. As of the exeontion hereof, this
Agrecment contains all covenants and agreements between Grantors and Grantes exclusively
relating in any manner {o the use aud ocoupancy ofthe Prervises and the other matiers sct forth in
this Consentand Lesss Agreesnent. No prior agreetuent or understanding, writicn or oral, pedaining

fo the gaimo shall be valld or of any foree or effect, The covenants und agreements of this

Agreement oannot be alfered, changed, modified, or added to, oxcept in writing signed by
Grantors nnd Grantee. No renewal after this Agiceraent terminates shall be binding on cither
party unless it be in wrlting and signed by the Grantors and Grantes,

Section 16,12 Severability; Tavalidity of Whole. Any proviston or provisions of this
Agreoment whioh shall prove to be invalid, vold, or illegal, shall in no way affect, fpair or
* juvalidate any ofher proviston hercof, and the remalning provisions hexeof shall nevetheless
vernain in il fores and effect, If a court of competent jurisdiction determines in a fingl, noa-
appealable judgment that all of the provisions of this Agreement are invalid, void orillegal,
then, a8 of the date of such final, non-appealablajodgment, this Agreenentshall botenminated,
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cstcelled and considered void ab initlo and the paxties shall have no dutics, obligations, or
Uability of any kiud to any of the other parties for any claimy, damages, injuries, or losses of
any kind avising out of the Agreement,

Seotion 16.12 Waste and Nuisances. The Grantee agrees not fo commit nor to permit to
Yo committed any waste whatever and that it will allow no nulsance to exist on the Premises and
will, when requested by the proper authorities, abate a1l nuisinces at its own expense,

Section 16.13 Late Fee and Chnrges, Should Grantee fail to pay any smounts
due heveunder when due after such amounts hecome tea (10) days delinquent, Grontors
ghall charge as late fees an additional one and one- half percent (1.50%) of the outstanding
balanes due, commeneing as of the date such amounts were originally due.

Section 16,14 Proof of Payment. No set-off in the payment of the consideration herein
shall be allowed unless signed by Grantors, its legel represontutive or assigns, and the proof
of the payment of rent shall be on Grantee in all controversies.

Section 16,15 Quiet Enjoyment. Grantors warrant and guarantes that they have the
full xight and authority to enter info and perform this Agresment end to grant the rights heeein,
and the Granfors covenant and agree that at all times during the term of this Agreement,
inoluding any extension thereof, Grantes, subject to the County Sand Beach Ondinimoe and
the provisions, covenants, and requirements for public wse and access defined in this
Agresment, the Lessee shall have quict and peaceful enjoyment; of the Premises and of all
Grantess tights, essements, sppurtenances and privileges belonging or othenwviso
appertaining thereto and shalt not be disturbed or interfered with by Graotors ox any petsoxn;
provided, however, Grantors do not warrant and guaranice quiet enjoyment as against the
State of Misslasippi.

Section 16,16 Time is the Bysence, Time is of the essence with respect to all matters
provided in this Agreement.

Seetion 16.17 Concurrent Rights, Nothing iu this Lease Is intended to ciroumvent or
supersede any coneurrent riphts that Harrison Covnty, the State of Mississippi, or nny stale or
federal agency may have in fie ciroumstances that may be applicable to the Premises or to the
Grantes,

Soction 16,18 Reservation of Rights, Nothing in this Agreement is intondod to grant,
convey, vecognize, ot othetwise consent to any claim by the State a3 to any portion of the
Tivoli Propetty, all of which claims are exprassly reserved to Grantors and Grantees, who
denty any right by the State,

HND OF TEXT OF LEASE- SIGNATORE PAGE FOLLOWS-—r—
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IN WITNESS WHEREORY, the parties bave caused this Agreement to be duly
oxecuted on the dates beside the signatures of their authorized representatives below.

Grantors;

CITY OF BILOXY, MISSISSIPPY

BY: : DATE;
AV GILICH, T, MAYOR

HARRISON COUNTY, MISSISSIPEL

BY: DATE:
MARLIN LADNER, PRUSIDENT
HARRISON COUNTY BOARD OF SUPERVISORS

Grautes;

BILOXY CAPITAL, LLC

BY: DATE:

DANIEL O, CONWILL IV, MEMBER
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EXHIBIT “A’

DESCRIPTION OF OVERALL PROPERTY
OWNED BY TIVOLI
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Dascription:

Parcel "A" {BCL CONTROLLED PROPERTY NORTH OF US HWY, 80 F&E SIMPLE OWNED BY §CL BY
WARRANTY DEED)

Beginning at the Intersection of the Esst margin of Holley Street and the apparent North margin
of 1.8, Highway 90, having Misslsslpp! State Plane Coordinates of | N=324985.2686 feet,
£=970627.9823 foet {datum NADB3); thenca run N-00°52'01"-W along sald East margin of
Holley Street, 108129 feat to an "X" Mark in concrate at the Intersection of sald East margin of
Hatlay Street and the South margin of Howard Avenue; thence run N-85°39'24'-E along sald
South margin of Howard Avenus, 226,58 fast to a point; thence run N-88*21'03"-E along sald
South margin of Howard Avenue, 67.09 feet to a polnt; thance run Southeasterly along sald
South margln of Howard Avenue and a curve to the right having a radius of 262,68 feet, a chord
of which bears 5-78°47'55"-E, 98,66 feet, an distance of 99.25 feet to a poiny; thence run
Southeasterly slong seld South margln of Howard Avetue and a curve to the right havinga
vadius of 1308.42 fect, a chord of which bears 5-65°45'28"-E, 4432 feet, an distance of 44.32
feet to 8 point; thenca run $-60°05'31"-E Southeasterly along sald South mergin of Howard
Avenua, 98,46 feet to a point; thence run S-53°44'41"-E along sald South margin of Howard
Avanue, 75.25 feet to a polnt; thehce run S-48°58'05"E along sald South matgin of Howard
Avenue, 92,24 feet to n point; thence run §-48°59'33"-€ along satd South margin of Howard
Avenug, 280.89 feet to a point; thence run Southeastetly along sald South margin of Howard
Avenue and a curve to the Jeft having a radlus of 350,00 feet, a chord of which bears S-
69°27'26"E, 244.74 feet, an arc distance of 250,02 faet to a point; thence run 5-89°55'19"-E
along sald South margln of Howard Avente, 205,71 feat to the intersaction of sald South
‘margln of Howard Avenue and the West margin of Kuhn Street; thence run 5-00°18'28™-E along
sald Wast margln of Kubn Street, 159,51 feet to a polnt; thence run 5-89°58'09"-W leaving sald
Wast margln of Kuhn Streat, 108,70 feet to a polnt; thence run §-00°56'08"-E, 264,05 faettoa
point on the North margin of Meaut Street; thence run N-89°47'12"-W along said North margin
of Meaut Street, 89,26 fact to a polnt; thence run §-01°53'38"W leaving sald North margin of
Meatit Street, 318,64 feet to a palnt on sald North margin of U.S, Highway 90; thence run N-
85°44'56"-W along said North margin of U.S, Highway 90, 331,55 faet to a point; thence ruh N-
89°06'52"-W along safid North margin of U.S, Highway 80, 313,04 feet to 2 polnt; thence run M-
80°47'54"-W along sald North margin of U.S. Highway 50, 430,70 feat to the Point of Begloning,
containing 25,80 actes, more or less,

Parcel "B (BCL CONTROLLED PROPERTY SOUTH OF US HWY. QWNED 8Y BCL BY QUITCLAIM
PEED)

Commencing at the intersection of the East marghn of Hoiley Straat and tha apparant North
margln of U,$, Highway 80, having Misslsslppl Stata Plane Coordinates of ; Nu324485,2686 feat,
£r070627.9823 feat {datum NADS3); thence run $-00°51'01"-E laaving sald North margin of U.S,
Highway 90, 157.83 feet to 2 point on the South margla of sald U.S. Highway 90 and the outsida
face of an existing seawall; thence run Southeastetly along sald South margin of sald U.S.
Highway 90, the outslde face of an existing seawall and a curve to the left having a radius of



859,01 faet, a chord of which bears 5-84°09'18"-E, 162,56 feet, an arc distance of 162,61 feet
to a point; thence run 5-86°36'51"-E alang sald South mevgin of sald U,S5. Highway 98 and the
outslda face of an existing seawall, 201,77 feet to a point; thenice run Southeasterly along seid
South margin of sald U.S, Highway 80, the outstde face of an existing seawali and a curve to the
right having a radlus of 2863,78 faet, a chord of bears $-83°38'11"-E, 308,70 feet, an are
distance of 308,85 faet to a polnt; thence run 5-80°18'26"-E along sefd South margin of sald U.S,
Highway 90 and the outslde face of an existing seawall, 396,50 feat to a point; thence run 8-
01°40'38"-E, 189,57 faet to a point on the North margin of the Mississippl Sound {Gulf of
Mexleo); thence run along sald North margln of the Mississipp} Sound {Gulf of Mexico) the
followlng: $-86°56'20"-W, 14,55 feat; S-B1°28'59°-W, 108,42 fest; N-79°56'06"-W, 72,69 feet;
N-75°59"451-W, 108.73 feet; N-71°41'10"-W, 51.14 feet; N-A3°03'15"-W, 48,27 feat; N-
71°05'08"-W, 95,35 fact; N-78°57'22"-W, 45,78 feat; N-B2°45'56"-W, 50.91 feat; N-84°51'58"- \
W, 43,30 feat; N-87°18'12"-W, 52.46 faat; N-88°47'51"-W, 52,89 feet; N-85°58'50"-W, 43,12
fest: 5-88°59'08"-W, 101,14 faet; N-88°06'06"-W, 50.24 feey; 5.88°22'36"\W, 88,28 feet; N-
85°38'57"WW, 45.87 feet to a polnt; thance run N-00°51'01"-W leaving sald North margin of the
Misstssippl Sound {Gulf of Mexico), 201,40 feet to the Point of Baginning, contalning 4,75 acres, .
moré or less, ' : :
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BXHIBIT “B’

PHOTOS
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and the Plg‘%’" iﬁéﬁf Hopsp 4 gan-dugeican.structura-reently removed 10 the Ohr oompound,
Katrina gnite the smuvein and desiroyed the Pleasant Reed Houso. Photo from Mississipp!l Gulf Coast
Commumity College C.C. “Tex" Hamill Dowy South Magazine Colleetion.

On March 11, 2006, the Thvoli with its smashed face still stood dereltet and condemned,
Charles L. Sullivan ‘

Update (February 2008) The Ttvoll Hotel s been razed

66

e, -

—®

e = bbb a8 it e § deo




———




10812 (8)
N_oosrne

e,

BISOX! GAPITAL LLG
| 1430002004000

BILOXI CARITALLIG  #B
1410J-03-003.000

|

{ SAND BEACH

(L__,__...____“___
423

GULF OF
MEXICO

N UO‘ET'O_" W

E

®

. = —
1134.85

APPROXIMATE

L

P

LOGATION OF
PREEXISTING PIER

BYOS'ES" W O0'E




Harrison County, Mississippi

Certified Copy
Order: 24-3923

File Number:

24-3923

ORDER approving the consent and lease agreement for property in connection with building a public pier
(Tivoli) and authorizing the Board President to execute the same.

I, Angela Thrash, Chancery Clerk and Ex Officio Clerk

of the Board of Supervisors of Harrison County, Mississippi,
certify that this is a true copy of Order No. 24-3923,

passed by the Board of Supervisors on 8/5/2024.

THIS, the 15th day of August 2024,

Angela Thrash, Chancery Clerk

Bv:d’w# e

" Deputy.Clerk

Harrison County, MS
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STATE OF MISSISSIPPI
COUNTY OF HARRISON

CITY OF BILOXI

CERTIFICATE

I, the undersigned, Tanner Cook, Deputy Clerk of the Council, of the City of Biloxi,

Mississippi, do hereby certify that the attached Resolution Number 542 24 is a true copy of the
original Resolution which was placed on the record of the Council Minutes of the City of Biloxi,

Mississippi, of a duly held Meeting on the 6™ day of August, 2024 and that the original Resolution

appears on record in the Clerk of Council's Office from which this copy is taken and compared

DONE this the 15™ day of August, 2024
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Resolution No. 542-24
RESOLUTION AUTHORIZING ENTRY OF CONSENT AND LEASE AGREEMENT FOR
PROPERTY IN CONNECTION WITH BUILDING A PUBLIC PIER, BY AND AMONG THE
CITY OF BILOXI, HARRISON COUNTY, MISSISSIPPI AND BILOXI CAPITAL, LLC,

WHEREAS, Biloxi Capital, LLC, a Delaware }imited liability company (hereinafter,
“Tivoli”), currently owns that certain tract of land, commonly known as the former Tivoli Hotel
property (the "Tivoli" Property) extending from Howard Avenue southward through Highway 90
to the Mississippi Sound, which grants Tivoli fee simple title to the Tivoli Property including all
littoral rights and other appurtenances thereunto belonging, extending southward to the Mississippi
Sound,

WHEREAS, on the part of the Tivoli Property north of Highway 90, Tivoli proposes to
construct and operate a 1300 room hotel and casino with food service, entertainment and
recreational enterprises that will be contiguous to Harrison County’s (the “County™) and City of
Biloxi's (the “City”) existing East Biloxi Boardwalk located south of the right of way of Highway
90 and that further will provide public pedestrian access to Tivoli' s proposed new municipal public
pier located where a previous pier existed that will serve tourists and residents of the City, County
and State of Mississippi, as well as patrons of Tivoli' s development;

WHEREAS, based on various statutes, court decisions and precedent, the County
exclusively and perpetually controls the sand beach located South of the toe of the seawall to the
Mississippi Sound, within the Property owned by Tivoli;

WHEREAS, the State has granted the City and the County the authority (a) to construct or
cause to be constructed, own, and maintain or cause to be maintained municipal piers for joint
public and private use within the Public Trust Tidelands seaward of upland fee simple parcels like

the Tivoli Property and likewise seaward of the toe of the seawall and across the surface of the



Res. No. 542-24

Harrison County sand beach; and (b) to develop, use, and lease to third parties state Public Trust
Tidelands (including fast lands like the sand beach, and tidelands and submerged lands) for joint
public and private recreational and tourism economic development uses, like the new municipal
pier proposed in this Consent and Lease Agreement, where such uses, like the new municipal pier,
serve and are consistent with the purposes of the Public Trust for Tidelands (the "Trust"), which
authority is more fully stated in Miss. Code of 1972, §§ 21-37-15; 49-15-9; 49-27-1, et seq.; 59-7-
1, et seq.; 59-7-401, et seq.; 59-15-1, et seq.; 29-15-5; and 29-15-13;

WHEREAS, in addition to the Tivoli's authority to develop and use its own property and
the City’s and County’s authority to develop, use, and lease Public Trust Tidelands by virtue of
the ports and harbors statutes, Tivoli, by virtue of its ownership in fee simple of the parcel of
uplands constituting the Tivoli Property and all appurtenances thereunto belonging, is vested with
littoral rights, including, but not limited to, the right to construct, or cause to be constructed, own,
and maintain, or cause to be maintained, a pier for joint public and private recreational and tourism
economic development uses, and the right to construct such pier without Tivoli or the City having
to pay any rent to the State or having to obtain a tidelands lease from the Secretary of State for
these leased premises, as affirmed in Bayview Land, Ltd,, v. State, 950 So.2d 966, at 988 (Miss.
2006) ("These [littoral] rights are rights to reasonable use. . . . and encourage commerce on the
water. . . . we find that the position of . . . Treasure Bay [regarding littoral rights in the sand beach
south of Hwy 90] has merit in that they do enjoy certain littoral rights and Miss. Stafe Highway
Comm v. Gilich, 609 20 2d 367, at pp. 375, 376 (Miss. 1992) ("They [Gilich] still have the

[littoral] rights, pursuant to statute. .. 10 construct any beach structures they desire.");
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WEIEREAS, in order to alleviate concerns from the State and certain Coastal cities that this
development would not make payments to the State Tidelands Fund, the parties expressly state
that Tivoli will pay the “in lieu” payment to the Public Trust Tidelands Assessment Fund, as
required by statute, upon issue of a certificate of occupancy for a casino on the Tivoli Property;

WHEREAS, the County has certain authority over the seawall and sand beach under
Section 65-33-51, Miss. Code of 1972, and further the County is vested with an easement to the
sand beach countywide and on the site of the proposed Leased Premises and holds the sand beach
easement in trust for the public (the ngand Beach Easement"), as is more fully defined in the
County's Sand Beach Ordinance, on p. | of the unpublished Addendum to the Final Judgment
("This suit was instituted for the primary purpose of having the easement from the county to the
twenty-six mile man made beach declared valid"), and in the Final Judgment, dated October 8,
1970, in U.S.4. v. Harrison County, Mississippi, et al., Civil Action Number 2262, in the U.S.
Dist. Ct., S. Dist. Of Miss., S. Div, (1970) ("The record owners ... of the property adjoining and
abutting the sand beach are the owners of riparian and littoral rights, including both common law
rights and statutory rights....Such rights include all riparian and littoral rights heretofore granted
by the state of Mississippi in the beach and in the water southerly therefrom." [Final Judgement,
p. 4; "[Dhe rights defined herein are subject to the reasonable exercise of any power vested
in....municipalities, to create, operate and maintain....piers and other such facilities” [Final
Judgement, p. 5]); and as further elaborated in the opinions of the 5t {J.S. Cir. Ct. of Appeals that
preceded and authorized the District Court's Final Judgment and Addendum: U.S. v. Harrison

County, 399 F.2d 485 (Sth Cir. 1968), and U.S. v. Harrison County, 414 F. 2d 784 (5th Cir. 1969);
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WHEREAS, the State, as Trustee of the Public Trust Tidelands, acting through its
Legislature, which is the sole policy maker for the Trustee, has granted the County the authority
to construct, own, and maintain the public sand beach lying seaward of the toe of the seawall, with
due respect to any littoral rights, and further to develop, use, and consent to use to third parties the
sand beach for joint public and private recreational and tourism economic development uses, like
the new municipal handicapped-accessible pier proposed in the Lease, where such uses, like the
new municipal handicapped-accessible pier, serve and are consistent with the purposes of the
Trust, which authority is more fully stated in Miss. Code of 1972, §§59-9-21, 65-33-1, 65-33-47,
65-33-51; 59-7-1, et seq.; 59-7-401, et seq.; 59-13-1, et seq.; 49-15-9; 29-15-5; §29-15-13;

WHERFEAS prior owners of the Tivoli Property built and maintained a pier on the Leased
Premises for many years, without having a tidelands lease from the State and without paying any
rent to the State;

WHEREAS, the City and County have determined that entry into the Consent and Lease
Agreement for Property in Cormnection with Building a Public Pier (the “Agreement”), attached
hereto as Exhibit “A,” and Tivoli's subsequent redevelopment of, and enhancements to, a
municipal pier on the subject property will, within and for the City, County, and State, increase
employment and tax revenue, promote economic development; and serve higher public purposes
of the Public Trust for Tidelands through providing and facilitating public access to the tidelands
and the Mississippi Sound for recreation, fishing, and marine commerce; further, the City and
County have determined that it is in the best interests of the health, safety, and welfare of the

citizens of the City, County, and State of Mississippi for the City and County to enter into this

Agreement with Tivoli; and
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WHEREAS, it is the recommendation of Peter C. Abide, Director of the Legal Department,

that the City enter into the Agreement with Tivoli.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF
THE CITY OF BILOXI, MISSISSIPPI, THAT:

SECTION ONE: The findings, conclusions, and statements of fact contained in the
preamble of this resolution are hereby adopted, ratified, and incorporated herein.

SECTION TWO: The Mayor, on behalf of the City of Biloxi, is authorized to execute and
deliver the Consent and Lease Agreement for Property in Connection with Building a Public Pier,
in substantially the form attached hereto as Exhibit “A” and made a part of this resolution, by and
among the City of Biloxi, Harrison County, Mississippi and Biloxi Capital, LLC.

SECTION THREE: This Resolution shall take effect and be in force from and after
adoption.

The foregoing Resolution having first been reduced to writing, was read by the Clerk and
moved by Councilmember Lawrence, seconded by Councilmember Gines, and was adopted by the

following vote:

YEAS: Lawrence Tisdale NAYS: None
Gines Glavan
McGilvary  Shoemaker

ABSENT: Newman
The President then declared the Resolution adopted this the 6™ day of August, 2024.
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Res. No. 542-24
Submitted to and approved by the Mayor, this the é 2 day of August, 2024.

APPROVED:

MA%O% ;



EXHIBIT
A

Prepared by and return to: Peter C. Abide
2355 Pass Road

Biloxi, MS 39531

(228) 385-1010

INDEXING INSTRUCTIONS: Secticn 33, Township7 South, Range
90 West Second Judicial District of Harrison Mississippl

STATE OF MISSISSIPPY
COUNTY OF HARRISON, SECOND JUDICIAL DISTRICT

; TASE E ECTION ¥
BUILDING A PUBLIC PIER

THIS CONSENT AND LEASE AGREEMENT (“Agreement™) is made, executed, and
entered by and between the
GRANTORS:
City of Biloxi, Mississip

ppi,
a political subdivision of the State of Mississippi (the "City™)
P.0. Box 429

Biloxi, MS 39530
(228) 435-6254,
and
Harrison County, Mississippi,
a political subdivision of the State of Miss:ss:ppl (the "County™)
P. 0. Drawer CC
Gulfport, Mississippi 39502
(228) 8654116,
and

GRANTEE:

Biloxi Capital, LLC, ("Tivoli"),
aDelaware limited liability company ("Lessee™)
¢/o Michael F. Cavanaugh, Esq.

2526 South Shore Drive
Biloxi MS 39532
(228) 365-1941
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and shall be effective upon the latest date of the full execution of this Agreement on the signature
page of this Agreement by the County, City and Tivoli, ("Effective Date" of Agreement).

PREAMBLE:

WHEREAS, Grantors and Grantee specifically acknowledge and agree that Tivoli currently
owns that certain tract of land, commonly known as the former Tivoli Hotel property (the “Tivoli”
Property) extending from Howard Avenue southward through Highway 90 to the Mississippi
Sound, as more fully described in that certain legal description attached hereto as Exhibit “A”,
which grants Tivoli fee simple title (Parcel A by Wairanty and Parcel B by Quitclaim) to the Tivoli
Property including all littoral rights and other appurtenances thereunto belonging, extending
southward to the Mississippi Sound;

WHEREAS, on the part of the Tivoli Property north of Highway 90, Tivoli proposes to
construct and operate a 1300 room hotel and casino with food service, entertainment and recreational
enterprises that will be contiguous to the County and City’s existing East Biloxi Boardwalk located
south of the ROW of Highway 90 and that further will provide public pedestrian access to Tivoli’s
proposed new municipal public pier located where a previous pier existed as shown in the
photographs attached hereto and authorized in this Agreement that will serve tourists and residents
of the City, County and State of Mississippi, as well as patrons of Tivoli’s development;

WHEREAS, based on various statutes, court decisions and precedent the County
exclusively and perpetually controls the sand beach located South of the toe of the seawall to the
Mississippi Sound, within the Property owned by Tivoli. Additionally, the State has granted the

City and the County the authority:

(a) to construct or cause to be constructed, own, and maintain or cause to be
maintained municipal piers for joint public and private use within the Public Trust Tidelands
seaward of upland fee simple parcels like the Tivoli Property and likewise seaward of the toe of
the seawall and across the surface of the Harrison County sand beach; and

(b) to develop, use, and lease to third parties state Public Trust Tidelands (including
fast lands like the sand beach, and tidelands and submerged lands) for joint public and private
recreational and tourism economic development uses, like the new municipal pier proposed in this
Consent and Lease Agreement, where such uses, like the new municipal piet, serve and are consistent
with the purposes of the Public Trust for Tidelands (the "Trust"), which authority is more fully
stated in Miss. Code of 1972, §§ 21-37-15; 49-15-9; 49-27-1, et seq.; 59-7-1, ef seq.; 59-7-401, et
seq.; 59-15-1, ef seq.; 29-15-5; and 29-15-13;

WHEREAS, in addition to the Tivoli’s authority to develop and use its own property and
the City's and County’s authority to develop, use, and lease Public Trust Tidelands by virtue of the
ports and harbors statutes cited in the preceding "Whereas" paragraph of this Lease, Tivoli, by
virtue of its ownership in fee simple of the parcel of uplands constituting the Tivoli Property and
all appurtenances thereunto belonging, is vested with littoral rights within the area designated as
the in this Agreement, including, but not limited to, the right to construct, or cause to be
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constructed, own, and maintain, or cause to be maintained, a pier for joint public and private
recreational and tourism economic development uses, and the right to construct such pier without
Tivoli or the City having to pay any rent to the State or having to obtain a tidelands lease from the
Secretary of State for these leased premises, which rights are more fully defined in the Miss. Code
of 1972 sections cited in the preceding "Whereas" paragraph, and as affirmed in Bayview Land,
Ltd, v. State, 950 So.2d 966, at 988 (Miss. 2006) ("These [littoral] rights are rights to reasonable
use.... and encourage commerce on the water...we {ind that the position of ... Treasure Bay
[regatding littoral rights in the sand beach south of Hwy 90] has merit in that they do enjoy certain
littoral rights...") and Miss. State Highway Comm'n v. Gilich, 609 20 2d 367, at pp. 375, 376
(Miss, 1992) ("They [Gilich] still have the {littoral] rights, pursuant to statute... to construct any
beach structures they desire.");

WIEREAS, in order to alleviate concerns from the State and certain Coastal cities that this
development would not make payments to the State Tidetands Fund, the parties expressly state
that Grantee will pay the “in lieuw” payment to the Public Trust Tidelands Assessment Fund” as
required by statute, upon issuance of a certificate of occupancy for a casino on the Tivoli Property;

WHEREAS, the County has certain authority over the seawall and sand beach under
Section 65-33-51, Miss. Code of 1972, and further the County is vested with an easement to the
sand beach countywide and on the site and holds the sand beach easement in trust for the public
(the "Sand Beach Easement"), as is more fully defined in the County's Sand Beach Ordinance, on
p. 1 of the unpublished Addendum to the Final Judgment ("This suil was instituted for the primary
purpose of having the easement from the county fo the twenty-six mile man made beach declared
valid"), and in the Final Judgment, dated Qctober 8, 1970, in U.S.4. v. Harrison County,
Mississippi, et al., Civil Action Number 2262, in the U.S. Dist. Ct., S. Dist. Of Miss., S. Div.
(1970) ("The record ownets ... of the property adjoining and abutting the sand beach are the owners
of riparian and littoral rights, including both comnion law rights and statutory rights....Such rights
include all riparian and littoral rights heretofore granted by the state of Mississippi in the beach
and in the water southerly therefrom.” {Final Judgment. 4]; "[T)he rights defined herein are
subject to the reasonable exercise of any power vested in....municipalities, to create, operate
and maintain....piers and other such facilities" [Final Judgement, p. 5]); and as further elaborated
in the opinions of the 5% U.S. Cir. Ct. of Appeals that preceded and authorized the District Court's
Final Judgment and Addendum: U.S. v. Harrison County, 399 F. 2d 485 (5th Cir. 1968), and U.S.

v. Harrison County, 414 F. 2d 784 (5th Cir. 1969);

WHEREAS, the State, as Trustee of the Public Trust Tidelands, acting through its
Legislature, which is the sole policy maker for the Trustee, has granted the County the authority,
without the County or its assigns having to obtain a tidelands lease from the Secretary of State or
pay any rent to the State, to construct, own, and maintain the public sand beach lying seaward of
the toe of the seawall, with due respect to any littoral rights, and further to develop, use, and lease
to third parties state tidelands (including fast lands like the sand beach, tidelands and submerged
lands) for joint public and private recreational and tourism economic development uses, like the
new municipal pier proposed in the Agreement, where such uses serve and are consistent with the
purposes of the Trust, which authority is more fully stated in Miss. Code of 1972, §§59-9-21, 65-
33-1, 65-33-47, 65-33-51; 59-7-1, et seq.; 59-7-401, et seq.; 59-13-1, ef seq.; 49-15-9; 29-15-5;
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§29-15-13;

WHEREAS prior owners of the Tivoli Property built and maintained a pier on the Leased
Premises for many years, as evidenced by the photos identified as Exhibit “B” without having a
tidelands lease from the State and without paying any rent to the State;

WHEREAS, the Grantors have determined that this Consent and Lease Agreement and
Tivoli's subsequent redevelopment of, and enhancements to, a municipal pier on the subject
property will, within and for the City, County, and State, increase employment and tax revenue,
promote economic development; and serve higher public purposes of the Public Trust for
Tidelands through providing and facilitating public access to the tidelands and the Mississippi
Sound for recreation, fishing, and marine commerce; further, Grantors have determined that it is
in the best interests of the health, safety, and welfare of the citizens of the City, County, and State
of Mississippi for the City and County to enter into this Agreement with Tivoli;

NOW THEREFORE, the Grantors and Grantee do hereby agree that the findings,
conclusions, and statements of fact contained in the foregoing Preamble are hereby adopted,
ratified, and incorporated in this Agreement, and do hereby agiee to the following terms and

conditions of this Agreement:

ARTICLE 1 GRANT

Section 1.1 Land and Improvements. For and in consideration of the mutual promises,
covenants, and conditions stated in this Agreement and further in consideration of Ten Dollars
($10.00) cash in hand paid and the payments as contemplated by this Agreement to be made by
Grantee, the receipt and sufficiency of which are hereby acknowledged, Grantors hereby consent
and Lease to Grantee, and Grantor hereby accepts from Grantors the right to lease and control
access over that area identified in Exhibit “C”) controlled by Grantors, (herein referred to as the
Premises™). The Premises consists of certain sand beach lying above lands owned by Grantee. The
grant of the Premises is subject to the covenants and conditions for public use and access stated in this
Agreement and includes (2) the City and County's interests, as political subdivisions of the State subject to
(b) the covenants and conditions of the County’s Sand Beach Ordinance and the Final Judgment and
Addendum to the Final Judgment of the U.S, District Court for the 8. Dist. of Miss., S. Div., in Unifed States
of America v. Harrison County, Mississippi, et al., Civil Action Number 2262 entered October 8, 1970, and (¢)
the non-exclusive use of the County's Seawall Easement and East Biloxi Boardwalk. Grantee shall have
reasonable access to the roadways of the City of Biloxi for egress and ingress to the Premises to

accommodate Grantee's operations.

ARTICLE 2 TERM

Section 2.1 Term and Renewal Term. The Term of the Agreement shall be
forty (40) years (the "Term"). The Term of the Agreement shall commence upon
the Effective Date. Upon sixty (60) days notices to the Grantors prior to the
expiration of the Term of this Agreement, the Grantee may renew the Agreement for
an additional twenty-five (25) years (the “Renewal Term”) under the same terms and
conditions as the original Term. Notwithstanding the foregoing, in the event that
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Grantee is unable to construct its proposed project north of Highway 90, Grantee may
elect with ninety (90) days written notice to the Grantors to terminate this agreement,
in which event, this agreement shall terminate and the parties shall have no further
obligations to one another following termination, other than indemnity provisions
which survive termination, and the Grantors shall retain all other consideration paid
to them prior to the termination.

ARTICLE 3 CONSIDERATION

Section 3.1 Base consideration. Grantee shall pay Grantors as follows:

A. Grantee shall pay the sum of Five Thousand Dollars ($5,000.00) to the Grantors
upon execution of this Agreement, as consideration for execution of the Agreement.

B. Grantee shall also pay to Grantors One Thousand Dollars ($1,000.00) per month
(the "Base Rent"), payable in advance on the first day of each month, beginning on
the Commencement Date defined in this Agreement.

Section 3.2 Commencement Date. The Consideration shall commence on the first
day of the calendar month following Grantee’s completion of the proposed pier signified by
the issuance of a permanent certificate of occupancy to Grantee for the pier by the City (the
"Commencement Date".)

Tivoli shall pay Consideration monthly on or before the tenth (10%) day of the
month from and after the Commencement Date.

Tivoli shall pay the Consideration to the County and the City simultaneously by paying
each of them one-half (1/2) of the Consideration due for the month of payment. The Grantee

further reserves the right to prepay any portion as it may deem appropriate.

All Consideration shall be payable at the seat of government addresses stated in this
Agreement for the City and County, respectively, or at such other place as Grantors may
designate in writing.

Five (5) years after the Commencement Date and for each five-year period thereafiet,
the Consideration shall be increased by the amount of the increase of the Consumer Price
Index, All Urban, for the prior five-year period, as published in the Wall Street Journal. In the
event the Consumer Price Index, All Urban, is no longer available, the Grantors shall
designate an alternate index rate which is the closest in nature and calculation of the Consumer

Price Index, All Urban, in effect on the Effective Date.

Section 3.3 Triple Net. It is the intention and agreement of Grantors and Grantee that
the Consideration herein specified shall be net, net, netto Grantors in each year during the Term
of this Agreement and any renewal term; that all costs, expenses, taxes, charges, utilities, and
obligations of every kind relating to the Premises (excluding maintaining the Sand Beach),
including, but not limited to the costs of maintaining and repairing the pier constructed on the
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Premises from and after the Commencement Date, which may arise or become due during the
Term of this Agreement, shall be paid by Grantee; and that Grantors shall be indemnified by
Grantee against such costs, taxes, expenses, utilities, charges and other obligations.

ARTICLE 4
CONSTRUCTION, ALTERATIONS AND EQUIPMENT

Section 4.1 General. Grantee shall at its own cost and expense, renovate the existing
damaged pier pilings and construct a new public municipal pier on the Premises for the uses described
in Article 5 below. Grantee shall submit to the City and County a rendering of the proposed
construction for the pier prior to commencement thereof. All such construction shall be done in
good workmanlike manner and shall be in compliance with all applicable laws, codes, ordinances,
rules, regulations and orders of federal, state, and local governmental bodies and agencies having
jurisdiction over the performance of such construction work. Grantors shall cooperate with
Grantee's efforts in obtaining governmental consents, approvals and permits, provided all permit

fees shall be paid by Grantee.

Section 4.2 Initial Construction. Prior to Initial Construction, final building plans and
specifications shall be submitted to Grantors for approval. Provided such plans and specifications
are in substantial performance with the drawings, renderings and/or plans furnished by Grantee as
set forth in Section 4.1, such approval shall not be unreasonably conditioned, withheld or delayed.

Section 4.3  Time to submit plans, Commence Construction and Complete
Construction. Grantee shall submit final building plans and specifications for the pier to the
appropriate building department(s) with buildings plans for the hotel described herein.

Section 4.4 Mechanics or Workman's Liens. Grantee shall (1) keep the Premises
at all times during the Term hereof fiee from mechanics' liens and other liens of like nature created
or claimed by reason of transactions made by Grantee, and (2) at all times fully protect
and indemnify Grantors against all such liens or claims which may ripen into such liens
and all expenses arising from such liens or claims. If Grantee shall elect to contest any
such claim or lien, it shall, within thirty (30) days after written notice of such claim or lien,
furnish Grantors a bond of a responsible corporate surety, in the amount claimed,
conditioned on the discharge of said claim or lien. If a final judgment establishing the
validity of said lien or claim for any amount is entered, Grantee shall pay and satisfy same
at once. As to the mechanics' liens or other liens of like nature created or claimed by
reason of transactions made by Grantors, Grantors shall keep the Premises free of same,
indemnify Grantee, furnish Grantee with a bond, and pay and satisfy valid liens, all in
accordance with the same requirements as are imposed upon Grantee aforesaid.

ARTICLE 5 USE

Section5.1 General, Subject to the conditions for public use and access provisions defined
in Section 1.1 (the Grant of Premises) of this Agreement for joint public and private use of, and
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aceess to the Premises, Grantee shall be entitled to the use and possession of the Premises from
and after the Effective Date of this Agreement for the purposes and uses provided in this
Agreement. Grantee shall use the Premises, for non-gaming recreation purposes, facilities and
activities including, but not limited to, renovation, construction, operation and maintenance of a
public municipal pier and other incidental marine and recreational purposes and shall be included
as an integral amenity to any development proposed by Grantee on its property North of Highway
90 and serving public purposes of the Public Trust for Tidelands to enhance, inter alia, the public
and private opportunities for recreation, fishing, sailing, boating and marine sports, and make
available public and private use and enjoyment of the municipal pier on the Premises. Grantee
shall not use the Premises in such a manner as to violate any applicable law, rule, ordinance, or
regulation of any governmental body. No gaming shali be allowed on the municipal pier, nor any
vessel docked or berthed at the area, nor any other area of the Premises.

ARTICLE 6 MAINTENANCE

Section 6.1 General. The Premises are accepted by Grantee "as is" in their present
condition. Except as otherwise provided herein, Grantee shall at all times during the Term
of this Agreement and at its own expense keep the Premises in good order, condition, and
repair, and shall make all repairs thereto, ordinary, and extraordinary, that may be required
during the Term hereof, except for maintenance and repair of the sand beach which shall
continue to be the responsibility of the County. Grantee shall indemnify and save harmless
Grantors against and from any loss, costs, damage, and reasonable expenses arising out of or in
connection with Grantee's use of the Premises, or any part thereof.

Section 6.2 Grantors' Obligation. Grantors shall have no obligation to maintain the
pier on the Premises. However, Grantors shall provide easements for the necessary utilities to
service the improvements made by Grantee, should such easements be necessary.

Section 6.3 Grantee's Obligation. Grantee shall, asrequired by this Agreement, maintain,
repair, and replace the items comprising the pier on the Premises, including but not limited
to pilings, boards, steps, and structural portions of the pier to be constructed upon the
Premises, and all wiring, plumbing, conduits, and other utilities which service the pier and the
Premises. Grantee shall deliver the Premises to Grantors on the expiration or termination of
this Agreement in good repair and condition, reasonable wear and tear excepted and free and
clear of all material liens or encumbrances created or claimed by reason of transactions made

by Grantee.

Section 6.4 Repair and Maintenance. Grantee shall, as its own expense, make all repairs
and replacements to all improvements constructed by Grantee on the Premises which may be from
time to time become necessary, including but not limited to repairs to any of the following that may
become part of the final approved plans and specifications peitaining to the pier and access to the
pier: the pipes, heating ventilation and air conditioning system, plumbing system, window glass,
fixtures, and all appliances, appurtenances and equipment used by Lessee in connection with the
occupancy of the Premises. All such repairs and replacements shall be made promptly, as and

Page 7 of 21



when necessary. All repairs and replacements shall be of equal quality to the work and materials
existing after the initial construction of such improvements. In the event of the failure of Grantee
to make such repairs or replacements, Grantors may, but shall not be required to, make such repairs
and replacements for Grantee's account, and the expense thereof shall constitute and be collectable
as additional Consideration; provided, however, Grantors must first give notice to Grantee to cure
such default (i.e., make the repair) within a reasonable amount of time.

ARTICLE 7 UTILITIES

Section 7.1 Initial Connections. Grantors warrant to Grantee that Grantors will cause
the necessary mains and conduits in order that water and sewer facilities, electricity,
telephone, internet, and other utilitics necessary to initial conduct of Grantee's intended business
to be made available for connection within the Premises. It is understood that all services
hereunder shall be furnished by public utilities and not by Grantors.

Section 7.2 Grantee's Obligations for Charges. The Grantee shall be solely responsible
for and shall promptly pay all charges, when due, for water, sewer, electricity, telephone, and any
other utility used upon or furnished to the Premises. The Grantee’s obligation to pay for such
utilities shall commence as of the commencement of operation of activity.

ARTICLE 8 TAXES AND ASSESSMENTS

Section 8.1 Real Property Taxes. Grantee shall pay, prior to any delinquency, all real
property taxes assessed and levied against the Premises, if any.

Section 8.2 Personal Property Taxes. Grantee shall pay, prior to delinquency, any and all
personal property taxes, if any, levied against Grantee's improvements, fixtures, equipment,
furniture, and other personal property located upon the Premises.

Section 8.3 Contests. Grantee shall have the right to contest the validity or amount of
any taxes, as permitted by law, and may delay payment of the real estate and/or personal
property taxes pending the resolution of a contest made in good faith and diligently pursued to

completion.

ARTICLE 9 INSURANCE AND INDEMNITY

Section 9.1 Indemnification. Grantors shall not be liable to Grantee or Grantec's
employees, agents or visitors, or to any other person whosoever, for any injury to person
or damage to property in or occurring upon the Premises or of any other person entering
the Premises under express or implied invitation of Grantee, or caused by the Premises
becoming out of repair, or caused by leakage of gas, oil, water or stcam or by electricity
emanating from the Premises, or due to any other cause whatsoever (except to the extent
that any of the foregoing are due to Grantors' negligence or misconduct or breach of its
obligations hereunder) and Grantec agrees to carry general liability insurance as set forth
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in this Agreement for the purpose of saving Grantors harmless to the extent of such
coverage.

Section 9.2 General Liability Insurance. Grantee agrees to indemnify and save Grantots
harmless from all claims for damages, to goods, merchandise, persons, and other property in or
upon the Premises, and any platforms of Grantee, arising out of or occasioned by Grantee's use or
occupancy, except such damages resultant from the negligence of Grantors, its agents, servants, or
employees, or caused by Grantors' failure to perform any of its obligations hereunder.

Grantee shall, during the term hereof, carry a single limit policy of general liability
insurance in an amount of not less than ONE MILLION AND NO/100 ($1,000,000.00)
DOLLARS for injury to persons and/or damage to property (combined single limit bodily
injury and property damage), occurring in or upon the Premises, Such insurance may be carried
under a blanket policy covering the Premises as well as other locations in which Grantee or
any of its affiliated or subsidiary corporations or other entities may be interested. Grantee will
promptly furnish Grantors with a certificate of said coverage when requested by the Grantors.
In the year following each five-year interval of the Initial Term and any renewal term of this
Agreement, the Grantee shall adjust the amount of general liability insurance to be an amount
reasonable sufficient to reflect the consumer price index increases during such interval.

Section 9.3 Additional Named Insured: Act of Default. All policies of insurance
required hereby shall include Grantors as an additiopal named insured.

Failure to have Grantors included and named as an additional named insured on any such
policy shall be considered an act of defauit.

Notwithstanding the provisions of Section 16 of this Agreement, should such default
continue for a period of ten days after notice of default by Grantors to Grantee, Grantors may, but
are under no obligation, purchase insurance coverage to protect Grantors' interests only in the
premises and its improvements, in which case the cost of such insurance shall be considered as

additional consideration due immediately from Grantee.

The Grantors shall have the right to terminate the Agreement upon the expiration of ninety
(90) days from the date of such Notice of Default should Grantee fail to correct such omission or
exclusion and have Grantors added as an additional named insured under such policy.

Should any loss occur at a time when Grantors are not included as an additional named insured
under Grantee's insurance policy Grantors shall have and be entitled to an equitable lien on such
insurance policy and any payments to be made under the terms of same for the loss, to the extent
allowed by law.

Section 9.4 No Hazardous Use. Grantee will not permit the Premises to be used for any
purpose which would render the insurance thereon void or the insurance risk ultra hazardous, it
being understood and agreed that the use of the Premises and pier to be constructed thereon in the
proper and ordinary conduct of Grantee's business for the purposes set forth above shall not be
considered in violation of this Section.

Section 9.5 Waiver of Subrogation. Recognizing that Grantors are governmental
subdivisions of the State of Mississippi, and thus to the extent but only to the extent allowed under
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law, Grantors and Grantee hereby waive any rights each may have against the other on account of
any loss or damage occasioned to Grantors and Grantee, as the case may be, their respective
property, or to the Premises or its contents, arising from any risk covered or required to be covered
hereunder by fire and extended coverage insurance, but to the extent of payment or compensation
by such coverage only, Grantors and Grantee, each on behalf of their respective insurance
companies insuring the foregoing against any such loss or damage, waive any right of subrogation
that they may have against the other. Grantors and Grantee shall provide written notice to their
respective insurers of the provisions of this waiver and release and have their insurance policies
endorsed to prevent invalidation of insurance coverage by reason of this waiver and release. Should
the insurer of either party require an additional premium or cost in consideration of inclusion of
the endorsement, it will be the responsibility of the party benefiting there from to pay such
additional costs and, if not paid, such benefiting party will lose the benefit of this Section.

Section 9.6 Indemnification for Host Liquor Liability. Grantee will defend, indemnify,
save free and hold harmless the Grantors for any action or damages, Including, attorney's fees and
costs, resulting from a claim relating to host liquor [iability.

ARTICLE 10 SIGNS

Section 10.1 General. With the prior approval of Grantors, which such approval shall
not be unreasonably conditioned, withheld or delayed, Grantee shall have the right, at its sole cost
and expense, to install such signs as it may desire on the Premises which otherwise comply with

applicable laws.

ARTICLE 11 ASSIGNMENT, SUBLETTING

Section 11.1 General. Grantee may not assign this Agreement, or any interest herein, or
sublet the whole or any part of the Premises, nor transfer majority interest or effective
control of or interest in Grantee which would effectively transfer control of the subject
premises to persons or parties other than those currently owning majority interest in and/or
exercising effective control of Grantee, without the prior written approval of Grantors,
which shall not be unreasonably conditioned, withheld or delayed. Any such approval
by Grantors will only be with the approval of the intended Assignee by Grantors and
will be conditioned upon the express assumption by such assignee or purchaser of all of
the Grantee's obligations and liabilities hereunder. No request for approval of assignment
or transfer of the Agreement or any interest therein or in Grantee will be allowed or
effective unless Grantee is in all respects in compliance with all obligations hereof.
Notwithstanding the foregoing, the Grantee shall have the right to pledge and/or assign this
Agreement as collateral to any Lender who is providing financing on the project described
herein without the prior written consent of the Grantors. In the event of any such
assignment Grantee shall provide Grantors with written notice of the same.
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ARTICLE 12 RIGHT OFENTRY

Section 12.1 Right of Entry and Obligation to Make Repairs. Grantors reserves the
right during the Term of this Agreement to enter the Premises at reasonable hours and with
reasonable prior notice, and for the purpose of inspecting the Premises and to make such repairs,
additions, or improvements as Grantors may deem necessary for the protection and
preservation of the improvements and Premises; but Grantors arenot bound to make any repairs
whatever except as hereinafter stated, nor to be held liable for any damage in consequences
of leaks, nor for the stoppage of water, sewer, gas or drain pipes by reason of freezing or any
other cause or obstructions, nor for any other defects about the pier and Premises, Grantee
having examined the same and being satisfied therewith, but should such leaks, obstructions,
frozen pipes, stoppages, or other defects about the pier and Premises occurring during the
Term of this Agreement, or while Grantee is occupying the Premises, then Grantee shall remedy
the same promptly at Grantee's expense, unless Grantors by written instrument undertakes to
do the same promptly. Grantee shall maintain the Premises in good order and repair, other
than the sand beach which it is not required to maintain,

ARTICLE 13 CASUALTY

Section 13.1 Substantial Destruction, If the improvements to be located on the Premises
are materially damaged or destroyed by fire, hurricane, storm, or other casualty (50% or more of
replacement cost), Grantee shall bave the option to (a) terminate the Agreement with written
notice to the Grantors; or (b) to repair and restore the Premises, in which event this Agreement shall
remain in full force and effect while Grantee proceeds with due diligence to repair and restore the
Premises to substantially the same or better condition as prior to such casualty. In the event Grantee
elects to continue with the Agreement, Grantee shall promptly commence repair and restoration of
the improvements it installed on the Premises to substantially the same or better condition as prior
to such casualty and complete such repair or restoration as quickly as is commercially reasonable

{0 do.

Section 13.2 Partial Destruction. In the event the improvements to be located on the
Premises should be damaged or destroyed by fire, hurricane, storm, or other casualty, Grantee
shall give written notice thereof to Grantors within a reasonable time, not to exceed five (5)
business days. If the Premises shall be damaged by fire, hurricane, storm, or other casualty,
but not to such extent as to be substantially destroyed (50% or more of replacement cost) and
such rebuilding or repair can be completed within one hundred eighty (180) days of the
casualty, Grantee shall proceed with reasonable diligence to rebuild and repair the
improvements it made to the Premises to substantially the condition, or better, in which it
existed prior to such casualty, subject, however, to any unusual delay in the issuance of any
required building permits and other required governmental and third party approvals, that all
infrastructure for required utilities remains available to the Premises, and that all insurance that
may be necessary and otherwisc prudent to maintain is available on a commercially reasonable
basis. If any required building permits and other required governmental and third-party
approvals cannot be obtained within said time or if all infrastructure for required utilitics
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remains unavailable to the Premises for such time, or if all insurance that may be necessary
and otherwise prudent to maintain is unavailable on a commercially reasonable basis, such
event or such casualty shall be considered to be Substantial Destruction as the election of the

Grantee.

ARTICLE 14 DEFAULT OF GRANTEE

Section 14.1 Events of Default. In addition to any event identified elsewhere herein, the
following events shall also be deemed to be events of default by Grantee under the Agreement:

14.1.1 Grantee shall fail to pay any installment of the consideration and
such failure shall continue for a period of thirty (30) days after the due date of such installment.

14.1.2 Grantee shall fail to comply with any term, provision, or covenant
of this Agreement, other than the payment of consideration or insurance, and such failure shall
continue for a period of thirty (30) days after Grantors' written notice thereof to Grantee.

14.13 Grantee shall file a petition under any section or chapter of the
Bankruptcy Code, as amended, or under any similar law or statute of the United States or any State
thereof} or Grantee shall be adjudged bankrupt or insolvent in proceedings filed against Grantee
thereunder.

14.1.4 A receiver or trustee shall be appointed for all or substantially all of
the assets of Grantee; provided, however, that no default shall occur under this Section 14.1.4
so long as Grantee continues to pay the Consideration and is not otherwise in default under any

other provision of this Agreement.

14.1.5 If Grantee elects in writing to abandon the Premises and ceases to pay
the Consideration.

14.1.6 Assignment or subletting by Grantee shall be an act of default unless
such assignment or subletting is first approved in writing by Grantors or unless otherwise permitted
under this Agreement under Article 11 hereof.

14.1.7 Grantee shall fail to have in effect or maintain insurance herein
required on Premises which includes Grantors as anamed insured along with Grantee, in which
case the provisions of Article 9 shall apply.

Section 14.2 Remedies of Grantors. Except as otherwise provided herein, upon the
occurrence of any act of default, Grantors shall provide written notice of such default to Grantee.
In addition to any other remedies allowed hereunder or by law, and unless otherwise provided herein,
Grantee shall have thirty (30) days from the date of such notice to cure any default under the
agreement, unless the cure cannot reasonably be completed within thirty (30) days, in which event
the Grantee shall have an additional reasonable period of time to complete the cure provided it
commenced the cure within the original thirty (30) day period and has continued with reasonable
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commercial efforts, Should Grantee fail to cure any default hereunder, Grantors shall have the
option to pursue any one or more of the following remedies after giving written notice to Grantee
of the event of default as required herein and after the passing of the appropriate time to cure such
default as provided herein:

14.2.1 Terminate this Agreement, in which event Grantee shall immediately
surrender the Premises to Grantors, and if Grantee fails so to do, Grantors may, without prejudice
to any other remedy which it may have for possession or arrearage in Consideration, enter upon
and take possession of the Premises and expel or remove Grantee and any other person who may
be occupying said Premises or any part thereof, by force if necessary, without being liable for
prosecution or any claim of damages therefor; and Grantee agrees to pay to Grantors on demand
the amount of all loss and damage which Grantors may suffer by reason of such termination,
whether through inability to re let the Premises on satisfactory terms or otherwise.

142.2 Enter upon and take possession of the Premises and expel or remove
Grantee and any other person who may be occupying the Premises or any part thereof, by force
if necessary; and Grantee agrees to pay to Grantors on demand any deficiency that may arise
by reason of such re-letting.

Section 14.3 Operation of Agreement. It shall be considered an act of default if after the
initial construction of the pier is complete and open to the public, the pier or any replacement fails
to be open and usable for a period of 90 days consecutively, or for less than 180 days during any
calendar year for any reason other than Substantial Destruction or Partial Destruction as described

above,

ARTICLE 15
CONDISERATION PAYMENT AND NOTICE

Section 15.1 General. Each provision of this instrument or of any applicable
governmental laws, ordinances regulations and other requirements with reference to the
sending, mailing or delivery of any notice or the making of any payment by Grantee to Grantors
shall be deemed to be complied with when and if the following steps are taken. All
Consideration and other payments required to be made by Grantee to Grantors hereunder shall
be payable in cash to the City and County (with one-half' (1/2) ofthe total of each rent payment
to be paid to each to the City and County) either () by electronic transfer to City and County
bank accounts, respectively, for which City and County shall within a reasonable time after
executing this Agreement notify the Grantee in writing of the account numbers and electronic
transfer information; or (b) by checks delivered to their respective seats of government at the

following addresses:
City of Biloxi, Mississippi City Hall

140 Lameuse Street
Biloxi, MS 39531
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Hartison County, Mississippi
Harrison County Courthouse
1801 23 Avenue

Gulfport, Mississippi 39501

or at such other address as Grantors may specify from time to time (by twenty (20) days prior
written notice delivered in accordance herewith) and shall be deemed received only when
actual collected funds are in the accounts of Grantors. In the event any check or istrument
drawn by Grantee and delivered to Grantors as payment for any sum due hereunder is
dishonored or refused payment, it shall be treated as if no payment had been made.

Any notice or docurment required or permitted to be delivered hereunder shall be deemed to
be delivered whether actually received or not when deposited in the United States Mail,
postage prepaid, Registered or Certified Mail, Return Receipt Requested. Alternatively,
notice may be delivercd hereunder by personal service on the parties or by successfully
transmitted facsimile addressed to the parties hereto at the respective addresses set out
opposite their names below, or such other addresses as they have theretofore specified by
written notice delivered in accordance herewith:

Grantee:

Biloxi Capital, LLC

Daniel O. Conwill IV, Member
400 Poydras Street, Suite 3100
New Orleans, LA 70130

with a copy to

Michael F. Cavanaugh, Esq.
2526 South Shore Drive
Biloxi MS 39532

Grantors:

City of Biloxi

¢/o Mayor of Biloxi
City Hall

140 Lameuse St.
Biloxi, MS 39530
With a copy to:

Peter Abide, City Attorney, City Hall

140 Lameuse St.
Biloxi, Mississippi 39530
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Harrison County, Mississippi

c/o President, Board of Supervisors

Harrison County Courthouse 1801 23" Avenue
Gulfport, Mississippi 39501

With a copy to:

Tim Holleman, Attorney for Bd. of Supervisors Harrison County Courthouse
1801 23" Avenue
Guifport, Mississippi 39501

ARTICLE 16 MISCELLANEOUS PROVISIONS

Section 16.1 Tax Incentives. The parties agree that Grantee shall be entitled to apply
for all tax incentives, credits, or other payment or reimbursement from any governmental or
quasi-governmental authority due to the nature and extent of Grantee’s work in and/or on the

Premises.

Section 16.2 Captions and Section Numbers. The captions and section and article
numbers appearing in this Agreement are inserted only as a matter of convenience and in no way define,
limit, construe or describe the scope of intent of such sections or articles of this Agreement or in

any way affect this Agreement.

Section 16.3 Consent. Whenever the consent of either party is required to take an action
under the terms of this Agreement, unless otherwise provided herein such consent shall not be

unreasonably conditioned, withheld nor delayed.

Section 16.4 Expenses and Attorneys' Fees. To the extent not prohibited by law for
a governmental body, if either party incurs any expense, including reasonable attorneys' fees,
in connection with any action or proceeding instituted by either party by reason of any default
or alleged default of the other party hereunder, the prevailing party in such action or
proceeding shall be entitled to recover its said reasonable expenses from the other party.

Section 16.5 Brokerage Commissions and Finder's Fees. Each of the parties
represents and warrants that it has engaged no broker or finder and that no claims for
brokerage commissions or finder's fees will arise in connection with the execution of this
Agreement. To the extent not prohibited by law for a governmental body, each of the parties
agrees to indemnify the other against and hold it harmless, from all liabilities arising from any such
claim for any such commission or fees arising on account of ifs acts or omissions (including, without
limitation, the cost of reasonable attorneys' fees in connection therewith).

Section 16.6 Remedies, Cumulative. The various rights, options, elections, powets and

remedies contained in this Agreement, including the rights herein granted to terminate this
Agreement, shall be construed as cumulative and no ene of them shall be exclusive of any of the
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others, or of any other legal or equitable remedy which either party might otherwise have in the
event of breach or default in the terms hereof, and the exercise of.one right or remedy by such party
shall not impair its right to any other right or remedy until all obligations imposed upon the other
party have been fully performed. It is intended that each of the agreements and covenants of
Grantors and Grantee set forth herein be deemed both a covenant and a condition.

Section 16.7 Governing Law. Jurisdiction and Venue. This Agreement shall be
interpreted and construed under the laws of the State of Mississippi, with jurisdiction and
venue in the Second Judicial District of Harrison County, Mississippi.

Section 16.8 No Partnership. Nothing contained in this Agreement shall be deemed or
construed by the partics hereto or by any third person to create the relationship of principal and
agent or of partnership or of joint venture or of any association between Grantors and Grantee, and
neither the method of computation of consideration nor any other provision contained in this
Agreement nor any acts of the parties hereto shall be deemed to create any relationship between
Grantors and Grantee other than the relationship of Grantors and Grantee.

Section 16.9 No Waiver. No waiver of any default hereunder shall be implied from
any omission by either party to take any action on account of such default if such default persists
or is repeated, and no express waiver shall affect any default other than the default specified in
the express waiver, and then only for the time and to the extent therein stated. No delay or
omission by either party hereto to exercise any right or power accruing upon any non-
compliance or default by the other party with respect to any of the terms hereof, or otherwise
accruing hereunder shall impair any such right or power to be construed to be a waiver thereof.
One or more waivers of any breach of any covenant, term or condition of this Lease shall not be
construed as a waiver of any subsequent breach of the same covenant, term, or condition. The
consent or approval by a party requiring the former party's consent or approval shall not be
deemed to waive or render unnecessary such former party’s consent or approval to or of any
subsequent similar acts by the other party.

Section 16.10 Entire Agreement; Amendments. As of the execution hereof, this
Agreement contains all covenants and agreements between Grantors and Grantee exclusively
relating in any manner to the use and occupancy of the Premises and the other matters set forth in
 this Consent and Lease Agreement. No prior agreement or understanding, written or oral, pertaining

to the same shall be valid or of any force or effect. The covenants and agreements of this
Agreement cannot be altered, changed, modified, or added to, except in writing signed by
Grantors and Grantee. No renewal after this Agreement terminates shall be binding on either
party unless it be in writing and signed by the Grantors and Grantee.

Section 16.12 Severability; Invalidity of Whole. Any provision or provisions of this
Agreement which shall prove to be invalid, void, or illegal, shall in no way affect, impair or
invalidate any other provision hereof, and the remaining provisions hereof shall nevertheless
remain in full force and effect. If a court of competent jurisdiction determines in a final, non-
appealable judgment that all of the provisions of this Agreement are invalid, void or illegal,
then, as of the date of such final, non-appealable judgment, this Agreement shall be terminated,
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cancelled and considered void ab initio and the parties shall have no duties, obligations, or
liability of any kind to any of the other parties for any claims, damages, injuries, or losses of
any kind arising out of the Agreement.

Section 16.12 Waste and Nuisances. The Grantee agrees not to commit nor to permit to
be committed any waste whatever and that it will allow no nuisance to exist on the Premises and
will, when requested by the proper authorities, abate all nuisances at its own expense.

Section 16,13 Late Fee and Charges, Should Grantee fail to pay any amounts
due hereunder when due after such amounts become ten (10) days delinquent, Grantors
shall charge as late fees an additional one and one- half percent (1.50%) of the outstanding
balance due, commencing as of the date such amounts were originally due.

Section 16.14 Proof of Payment. No set-off in the payment of the consideration herein
shall be allowed unless signed by Grantors, its legal representative or assigns, and the proof
of the payment of rent shall be on Grantee in all controversies.

Section 16.15 Quiet Enjoyment. Grantors warrant and guarantee that they have the
full right and authority to enter into and perform this Agreement and to grant the rights herein,
and the Grantors covenant and agree that at all times during the term of this Agreement,
including any extension thereof, Grantee, subject to the County Sand Beach Ordinance and
the provisions, covenants, and requirements for public usc and access defined in this
Agreement, the Lessee shall have quiet and peaceful enjoyment of the Premises and of all
Grantee's rights, easements, appurtenances and privileges belonging or otherwise
appertaining thereto and shall not be disturbed or interfered with by Grantors or any person;
provided, however, Grantors do not warrant and guarantee quiet enjoyment as against the

State of Mississippi.

Section 16.16 Time is the Essence. Time is of the essence with respect to all matters
provided in this Agreement.

Section 16.17 Concurrent Rights. Nothing in this Lease is intended to circumvent or
supersede any concurrent rights that Harrison County, the State of Mississippi, or any state or
federal agency may have in the circumstances that may be applicable to the Premises or to the

Grantee.

Section 16.18 Reservation of Rights. Nothing in this Agreement is intended to grant,
convey, recognize, or otherwise consent to any claim by the State as to any portion of the
Tivoli Property, all of which claims are expressly reserved to Grantors and Grantees, who

deny any right by the State.

eeeeee—END OF TEXT OF LEASE- SIGNATURE PAGE FOLLOWS---nermmmmme--

Page 17 of 21




IN WITNESS WHEREOF, the parties have caused this Agreement to be duly
executed on the dates beside the signatures of their authorized representatives below.

Grantors:

CITY OF BILOXI, MISSISSIPPI

Grantee:

BILOXI CAPITAL, LLC

BY: ’/ DATE: f’ /2'/ z ¥

' ZHANIEL O. CONWILL IV, MEMBER
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EXHIBIT “A’

DESCRIPTION OF OVERALL PROPERTY
OWNED BY TIVOLI
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Description:

Parcel "A" (BCL CONTROLLED PROPERTY NORTH OF US HWY. 90 FEE SIMPLE OWNED BY BCL BY
WARRANTY DEED}

Beginning at the intersection of the East margin of Holley Street and the apparent North margin
of U.S. Highway 90, having Mississippi State Plane Coordinates of : N=324985.2686 feet,
E=970627.9823 feet {datum NADB83); thence run N-00°51'01"-W along said East margin of
Holley Street, 1081.29 feet to an "X" Mark in concrete at the intersection of said East margin of
Holley Street and the South margin of Howard Avenue; thence run N-85°39'24"-E along sald
South margin of Howard Avenue, 226.58 feet to a point; thence run N-88°21'03"-E along said
South margin of Howard Avenue, 67.09 feet to a point; thence run Southeasterly along said
South margin of Howard Avenue and a curve to the right having a radius of 262.68 feet, a chord
of which bears $-78°47'55"-, 98.66 feet, an distance of 99.25 feet to a point; thence run
Southeasterly along said South margin of Howard Avenue and a curve to the right having a
radius of 1108.42 feet, a chord of which bears 5-65°45'28"-E, 44,32 feet, an distance of 44.32
feet to a point; thence run 5-60°05'31"-E Southeasterly along said South margin of Howard
Avenue, 93.46 feet to a point; thence run 5-53°14'41"-E along said South margin of Howard
Avenue, 75.25 feet to a point; thence run $-48°58'05"-E along said South margin of Howard
Avenue, 92.23 feet to a point; thence run S-48°59'33"-E along said South margin of Howard
Avenue, 280.89 feet to a point; thence run Southeasterly along said South margin of Howard
Avenue and a curve to the left having a radius of 350.00 feet, a chord of which bears S-
69°27'26"-E, 244.74 feet, an arc distance of 250.02 feet to a point; thence run $-89°55'19"-E
along said South margin of Howard Avenue, 205.71 feet to the intersection of said South
margin of Howard Avenue and the West margin of Kuhn Street; thence run $-00°1.8'28"-E along
said West margin of Kuhn Street, 159.51 feettoa point; thence run $-89°58'09"-W leaving said
West margin of Kuhn Street, 108.70 feet to a point; thence run 5-00°56'03"-E, 264.05 feetto a
point on the North margin of Meaut Street; thence run N-89°47'12"-W along said North margin
of Meaut Street, 89.26 feet to a point; thence run 5-01°53'38"-W leaving said North margin of
Meaut Street, 318.64 feet to a point on sald North margin of U.S. Highway 90; thence run N-
85°11'56"-W along said North margin of U.S. Highway 90, 331.55 feet 10 a poing; thence run N-
89°06'53"-W along said North margin of U.S. Highway 90, 313.04 feet to a point; thence run N-
80°47'54"-W along said North margin of U.S. Highway 90, 430.70 feet to the Point of Beginning,
containing 25.80 acres, more or less,

Parcel "B" {BCL CONTROLLED PROPERTY SOUTH OF US HWY. OWNED BY BCL BY QUITCLAIM
DEED)

Commencing at the intersection of the East margin of Holley Street and the apparent North
margin of U.5. Highway 90, having Mississippi State Plane Coordinates of : N=324985.2686 feet,
E=970627.9823 feet (datum NADS83); thence run $-00°51'01"-E leaving said North margin of U.S.
Highway 90, 157.83 feet to a point on the South margin of sald U.S. Highway 90 and the outside
face of an existing seawall; thence run Southeasterly along said South margin of said U.5.
Highway 90, the outside face of an existing seawall and a curve to the [eft having a radius of




1859.01 feet, a chord of which bears S-84°09'18"-E, 162.56 feet, an arc distance of 162.61 feet
to a point; thence run 5-86°36'51"-E along sald South margin of sald U.S. Highway 90 and the
outside face of an existing seawall, 201.77 feet to a point; thence run Southeasterly along said
South margin of sald U.S. Highway 90, the outside face of an existing seawall and a curve to the
right having a radius of 2863.78 feet, a chord of bears $-83°3811"-E, 308,70 feet, an arc
distance of 308.85 feet to a point; thence run $-80°18'26"-E along said South margin of said U.S.
Highway 90 and the outside face of an existing seawall, 396.50 feet to a point; thence run S-
01°40'33%-E, 189.57 feet to a point on the North margin of the Mississippi Sound {(Gulf of
Mexica); thence run along said North margin of the Mississippi Sound (Gulf of Mexico) the
following: $-86°56'20"-W, 14.55 feet; 5-81°28'59"-W, 108.42 feet; N-79°56'06"-W, 72.69 feet;
N-75°59'45"-W, 108.73 feet; N-71°41'10"-W, 51.14 feet; N-63°03'15"-W, 48.27 feet; N-
71°05'08"-W, 95.35 feet; N-78°57'22"-W, 45,78 feet; N-82°45'56"-W, 50.91 feet; N-84°51'58"-
W, 43.30 feet; N-87°18'12"-W, 52.46 feet; N-88°47'51"-W, 52,39 feet; N-85°56'50"-W, 43.12
feet; 5-88°59'08"-W, 101.14 feet; N-88°06'06"-W, 50.24 feet; S-88°22'36"-W, 88.23 feet; N-
85°38'57"-W, 45.87 feet to a point; thence run N-00°51'01"-W leaving said North margin of the
Mississlppi Sound {Gulf of Mexico), 201.40 feet to the Point of Beginning, containing 4.75 acres,
more or less.
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EXHIBIT “B’

PHOTOS
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Tivoli Hotel, one of Biloxi's great hotels from the 1920, took a hit from a barge in Katrina which
smashed the facade on the right side. Near this structure was the incomplete George Ohr Musetm
and the Pleasant Reed House, an Afvican-American structure recently removed fo the Ohr compound.
Katring gutted the museum and destroyed the Pleasant Reed House. Photo from Mississippi Gulf Coast
Community College C.C. “Tex” Hamill Down South Magazine Collection.

On March 11, 2006, the Tivoli with its smashed face still stood derelict and condemned.
Charles L. Sullivan

Update (February 2008) The Tivoli Hotel has been razed,
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EXHIBIT “C’

LEGAL DESCRIPTION OF “PREMISES”
(SAND BEACH)
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TIVOLI LEASE DESCRIPTION
COMMENCING at the intersection of the North margin of U,
S. Highway 90, and the East margin of Holley Street; from said
point run thence S80°47°54”E a distance of 187.9 fl. to the
POINT OF BEGINNING; thence run S00°51°01”E a distance
of 495.1 ft., more or less, to a point; thence run N89°08’59”E a
distance of 80 ft, more or less, to a point; thence run
NO0O°51°01”W a distance of 480.9 ft., more or less, to the North
margin of U. S. Highway 90; thence run N80'47°54”W a
distance of 81.25 ft. To THE POINT OF BEGINNING. Said
parcel containing 39,039 square feet, more or less.
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